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In the United States District Court for the 
Northern District of California, 
Southern Division 


Civil Action 
No. 38765 


GE RLES E. attd LOIS ROSEBROOK, Himsband 
and Wife, 
Plaintiffs, 


VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLPAINT 

To the Honorable Judges of the Above Entitled Court: 

Plaintiffs bring this action against the United States 
for the recovery of income taxes illegally and errone- 
ously assessed and collected from plaintiffs and allege 
as follows: 

I 

Plaintiffs are citizens of the United States and resi- 
dents of San Mateo County, California; jurisdiction is 
conferred upon this Court by 28 U.S.C. §1346(a) (1). 
The plaintiffs’ claim does not exceed $10,000.00 and 
arises under the Internal Revenue laws of the United 
States, as hereinafter more fully appears. 


JUL 
Plaintiffs’ suit is brought for the recovery of $303.72 
of income taxes illegally and erroneously assessed to and 
collected from plaintiffs for the calendar year 1955, to- 
gether with interest thereon from April 15, 1956, to 
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the date of payment, September 28, 1959, in the amount 
of $59.37. 
II] 

Plaintiffs duly filed their income tax return for the 
calendar year 1955 with the District Director of In- 
ternal Revenue, San Francisco, California, and paid the 
full amount of tax shown to be due upon the return 
on a date no later than April 15, 1956. 


IV 

Thereafter the Commissioner of Internal Revenue 
caused the aforesaid return of the plaintiffs for the year 
1955 to be examined and as a result of said examina- 
tion determined that plaintiffs had additional ordinary 
income of $2,056.91 for the year 1955, but that plain- 
tiffs overreported capital gains in the amount of $1,- 
028.45 for a net increase in taxable income of $1,- 
028.45. He determined that plaintiffs owed additional 
tax because of the aforesaid adjustment in the amount 
of $303.72 and that they owed interest on the above 
deficiency in the amount of $52.62 or a total income 
tax and interest in the amount of $363.09. 


V 


In making the aforesaid adjustments to taxable in- 
come as reported on the returns of the plaintiffs, the 
Commissioner of Internal Revenue determined that 
amounts received by the taxpayers and reported as capi- 
tal gains in the amount of $1,028.45 was not gain on 
the sale of a capital asset, but represented ordinary in- 
come from the installment sale of an undivided interest 
in real property to customers in the ordinary course of 
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taxpayers’ trade or business in the amount of $2,056.91. 
The entire amount of the deficiencies resulted from the 
aforesaid adjustments by the Commissioner. 


VI 


Thereafter on or about September 28, 1959, pursu- 
ant to assessment and demand for payment, plaintiffs 
paid the sums of $303.72 tax and $59.37 interest to 
the Internal Revenue Service, sending them to the Dis- 
trict Director of Internal Revenue for the district of 
San Francisco. 

VII 

Thereafter on or about September 29, 1959, claims 
for refund for the plaintiffs were filed with the Dis- 
trict Director of Internal Revenue, setting forth the 
taxpayers’ demand for refund of principal and interest 
paid pursuant to said assessment on the theory that the 
subject interest in land which was sold on an install- 
ment sale was not sold to customers in the ordinary 
course of taxpayers’ trade or business, but was a capi- 
tal asset and gain was properly reportable as capital 
gain, which claim is consistent with the facts upon which 
the returns were prepared and filed. 


Vill 
Said claim for refund was denied by the Commis- 
sioner of Internal Revenue by notice of disallowance sent 
by registered mail dated December 17, 1959. 


IX 
Plaintiffs did not hold the subject interest in land for 
sale to customers in the ordinary course of trade or 
business, but held it as capital asset and properly re- 
ported gain from said sale as capital gain. 
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x 


The Commissioner erred in determining that the 
plaintiffs held such interest for sale in the ordinary 
course of their trade or business, and by reason of said 
error has erroneously and illegally assessed against and 
collected from the plaintiffs and paid into the Treasury 
of the defendant as income taxes and interest for the 
year 1955 the amount of $363.09. 


XI 

Although repayment thereof has been demanded, no 
part of the above-mentioned sum has been credited, re- 
mitted, refunded or repaid to plaintiffs and the full 
amount thereof, together with interest thereon from 
September 28, 1959, at the rate of one-half per cent per 
month remains due and owing to the plaintiffs by the 
defendant. 

Wherefore, plaintiffs demand judgment against the 
defendant in the amount of $363.09 together with in- 
terest thereon from September 28, 1959, at the rate of 
one-half per cent per month together with costs and 
disbursements of this action. 


/s/ EUGENE | BRENNER 
/s/ MELVIN H. MORGAN, 
7/3/ TARRY LO PREEPMAIN: 


[Endorsed]: Filed Dec. 18, 1959. 
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[Title of District Court and Cause. ] 


ANSWER 

Now Comes the United States of America, the above- 
named defendant, by its attorney, Lynn J. Gillard, 
United States Attorney in and for the Northern District 
of California, and for its answer to the complaint filed 
herein alleges and says: 

Adiits the allegations in the first paragraph thereof, 
except it is denied that any income taxes have been il- 
legally and erroneously assessed and collected from the 
plaintiffs. 

1. Admits the allegations in paragraph I thereof. 

2. Admits the allegations in paragraph II thereof, 
except it specifically is denied that any part of the 
amounts of $303.72 and 59.37 was illegally and er- 
roneously assessed to and collected from the plaintiffs 
or from either of them. 

3. Admits the allegations in paragraph III thereof. 


4. Admits the allegations in paragraph IV thereof. 

5. Admits the allegations in paragraph V thereof. 

6. Admits the allegations in paragraph VI thereof. 

7. Admits the allegations in paragraph VII thereof. 

8. Admits the allegations in paragraph VIII there- 
of. 


9. Denies the allegations in paragraph IX thereof. 

10. Denies the allegations in paragraph X thereof. 

11. Denies the allegations in paragraph XI thereof, 
except it is admitted that no part of the sums of $303.72 
tax and $59.39 interest, paid as alleged in paragraph 
VI of the complaint which is admitted in this answer, 
has been credited, remitted, refunded or repaid to the 
plaintiffs or to either of them. 

Wherefore, defendant prays that the complaint filed 
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herein be dismissed, with costs to be assessed against 
the plaintiffs. 
LY NN Ree), 
United States Attorney, 
/s/ EHOW S fe eae 
Assistant United States Attorney. 
Affidavit of Service by Mail Attached. 
[Endorsed]: Filed Feb. 11, 1960. 
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PARTIAL STIPULATION © te Gis 


It is hereby stipulated and agreed between the parties 
hereto, by their respective undersigned attorneys, that 
the following facts shall be taken as true and received 
as evidence in said case together with all exhibits at- 
tached hereto and made a part hereof; provided, how- 
ever, that this stipulation does not waive the right of 
either party to introduce other evidence, not inconsis- 
tent with the facts herein stipulated, or to object to the 
introduction in evidence of the facts or documents here- 
in stipulated on grounds of immateriality or irrele- 
vance. 

1. Plaintiff, Lois W. Rosebrook, on February 12, 
1955, was married to plaintiff, Charles E. Rosebrook. 
Previously she was known as Lois Williams or Lois 
Willams Aull. Plaintiffs, Charles E. Rosebrook and 
Lois W. Rosebrook, filed a joint tax return for said 
year with the District Director of Internal Revenue in 
San Francisco, California. A photostatic copy of tax- 
payers’ return is submitted herewith as a joint exhibit 
and marked “Exhibit 1-A.” Plaintiff, Charles E. 
Rosebrook, had no interest in the land which is the sub- 
ject of this proceeding. 
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2. Plaintiff, Lois W. Rosebrook, in 1955, was the 
adult daughter of George W. Williams and Hortense 
Williams. 

3. In 1942 George W. and Hortense Williams es- 
tablished a trust for the benefit of their daughter, Lois 
W. Rosebrook, then a minor, with George W. Williams 
as sole trustee. The trust acquired assets, including a 
1% undivided interest as tenant in common in 1159.6 
acres of land in San Bruno, California, which was ac- 
quired in May of 1953. A true photostatic copy of the 
Declaration of Trust creating said trust is attached here- 
to as a joint exhibit and marked “Exhibit 2-B.” 

4. On December 18, 1953, the aforesaid trust created 
for her use and benefit was dissolved and plaintiff, 
Lois W. Rosebrook, by quitclaim deed, received the 1% 
interest in 1159.6 acres of real property in San Bruno, 
California. 

5. On dissolution of said trust on December 18, 
1953, Lois W. Rosebrook was then 27 years of age, and 
thereafter held said interest in 1159.6 acres of land 
previously held for her use and benefit by the above- 
mentioned trust. A true photostatic copy of said quit- 
claim deed is attached hereto and marked ‘Exhibit 3- 
(Cn 

6. On dissolution of said trust, by three documents 
each entitled ‘““Assignment’’ the personal property pre- 
viously held for her use and benefit by the trust was 
distributed to Lois W. Rosebrook. True photostatic 
copies of said assignments are attached hereto and 
marked ‘Exhibit 4-D.” 

7. On dissolution of the trust, by a document en- 
titled ‘Receipt and Assumption of Liability” plaintiff, 
Lois W. Rosebrook, accepted the trust property, includ- 
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ing the aforementioned interest in land. A true photo- 
static copy of said document is attached hereto and 
marked “Exhibit 5-E.” 

8. On or about February 10, 1954, all of the owners 
of the subject land, including plaintiff, Lois W. Rose- 
brook, entered into an agreement to convey 884.2 acres 
of the subject land to a corporation, Consolidated Lands, 
Inc. A true photostatic copy of said agreement is at- 
tached hereto and marked “Exhibit 6-F.”’ 

9. On February 10, 1954, the owners by statutory 
grant deed conveyed the above-mentioned 884.2 acres 
of said land to Consolidated Lands, Inc. and in pay- 
iment thereof received a total of $100,000 cash and an 
installment note for payment of the balance in the face 
amount of $1,668,500 secured by deed of trust. A 
true photostatic copy of said grant deed is attached 
hereto and marked “Exhibit 7-G”’; a true photostatic 
copy of said note is attached hereto and marked “Ex- 
hibit 8-H”; a true photostatic copy of said deed of trust 
is attached and marked “Exhibit 9-I.” 

10. Plaintiff, Lois W. Rosebrook, received $1,000 in 
cash and a 1% interest in said note and deed of trust 
in payment of her interest in said 884.2 acres of land. 

Dated: August 23rd, 1960. 

/s/ EUGENE J. BRENNER, 

/s/ TRARRY [cei EVAN 
Attorneys for Plaintiffs, 

LAURENCE ED Ayaan: 
United States Attorney, 

/s/ By THOMAS RSI wii ine 
Assistant United States Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed Aug. 23, 1960. 


Charles IE. and Lots Rosebrook im 


[ Title of District Court and Cause. | 


MEMORANDUM AND OPINION 

Plaintiffs, Charles E. and Lois W. Rosebrook,’ citi- 
zens of the United States and residents of San Mateo 
Coin, Calinornia, bring this suit under 26 US. 
Section 1346(a)(1) for a refund of $303.72 of fed- 
eral income tax, which they claim was erroneously as- 
sessed and collected from them for the year 1955, to- 
eether with interest assessed thereon in the sum of 
$59.37 from April 15, 1956 to the date of payment, 
September 28, 1959, together with interest thereon at 
the rate of one-half of 1% monthly since the date of 
payment. 

The question presented to the Court is whether gain 
on the installment sale of an interest in land is, in the 
circumstances of this case, capital gain on the sale of 
a. capital asset within the meaning of Internal Reve- 
nue Code, 1954, 26 U.S.C. Sec. 1221, 1222, 1202, and 
regulations to Section 1221, Reg. Sec. 1.1221-1, and as 
reported by plaintiff taxpayer, or whether such gain, 
within the meaning of the law and the regulations, 
is ordinary income from a sale in the ordinary course 
of a business, as claimed by the Commissioner of In- 
ternal Revenue. 

The Court finds that the facts are substantially as 
follows: 

For some time prior to 1953, George W. Williams, 
plaintiff’s father, had been attempting to purchase ap- 


1Plaintiff, Charles E. Rosebrook, is involved in this 
case solely by reason of having filed a joint tax return 
for the year 1955 with his wife, Lois W. Rosebrook. 


IZ United States of America vs. 


proximately 1159.6 acres of San Francisco peninsula 
land owned by the San Bruno Land Company. 

He was not able to obtain sufficient financing to 
make the purchase until 1953 when he interested a 
group, including himself, Frank Burrows, Andrew Con- 
way, Martin Wunderlich and Thomas Culligan—all of 
whom were prominent in the real estate subdivision 
business. 

On April 23, 1953, these parties entered into an agree- 
ment (Def. Ex. A) whereby they would purchase the 
stock of San Bruno Land Company, for a total of $1,- 
150,000, for the purpose of acquiring the 1159.6 acres 
of land and that after acquisition they would dissolve 
the corporation and take the land as tenants in com- 
mon in proportion to their respective contributions. 

On the same day they entered into another, separate 
memorandum (Def. Ex. B) to the effect that the re- 
spective tenants in common would hold the land for six 
months in order to realize a capital gain and then sell 
it to a development corporation to be formed by the par- 
ties for the purpose of developing and subdividing the 
land, the stock in any such corporation to be issued— 
one third to Williams and Burrows, one third to Conway 
& Culligan and one third to Wunderlich. (See Def. 
Ex. B). 

It was understood that these respective parties were 
acting, not only for themselves, but for other interests 
represented by them. 

Accordingly, on May 7, 1953, the group purchased 
the capital stock of the San Bruno Land Company. The 
corporation was immediately liquidated and the land 
was taken in the name of the group who then quit 
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claimed it to all contributing interests as tenants in 
common according to their respective contributions to 
the purchase price and took back a power of attorney 
for purposes of management. 

Among the contributing interests represented in these 
transactions by George W. Williams was a certain ir- 
revocable trust which he and his wife had created in 
1942 for their daughter, Lois Rosebrook, who is the 
principal plaintiff in this case. Her father, George W. 
Williams, was sole trustee. In 1953 there was cash on 
hand in the trust in the amount of $10,000. Williams, 
acting as trustee, contributed $7,000 on behalf of the 
trust as part of the contribution of his group to the ac- 
quisition of the San Bruno land. In due course, the 
trust received a conveyance of a 1% interest therein as 
tenant in common. 

On October 28, 1953, Williams, Burrows, Conway, 
Culligan and Wunderlich, and an outside party, organ- 
ized Consolidated Land Company for the purpose of 
subdividing and developing the San Bruno land. 

On December 18, 1953, when plaintiff was 28 years 
of age, the trust was dissolved and all the trust assets, 
including the 1% interest in the San Bruno land, were 
transferred by her father as trustee, into her name. 

On February 10, 1954, the tenants in common of the 
1159.6 acres, sold and conveyed 884.2 acres of the par- 
cel to Consolidated Land Company for a total purchase 
price of $1,768,500, payable in $100,000 cash and an 
installment note of the corporation for the balance. 

Plaintiff, concurring in the suggestion of her father, 
conveyed her 1% interest to the corporation and re- 
ceived the sum of $1,000 in cash and a 1% interest 
in the installment note for the balance. 
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The Commissioner ruled that the gain on this sale 
was not a capital gain, but ordinary business income. 
This ruling was upon the theory, and the Government 
here contends, that plaintiff, Lois Rosebrook, in fact, 
held her 1% interest for the same purpose and with the 
same intent as all others participating in the venture 
and, further, that even if such was not her intent and 
purpose, the intent and purpose of her father, and others 
in the venture would be imputed to her as a matter of 
law by reason of her participation in it. 


Assuming, and finding for the purpose of this case, 
that George W. Williams, plaintiff’s father, trustee and 
agent, and others in the joint venture held their in- 
terests in this land primarily for sale to customers in 
the ordinary course of their business, it does not nec- 
essarily follow that this plaintiff held her 1% interest 
with the same intent and purpose. 


The evidence in this case does not show that either 
plaintiff or her father, as trustee, agent or otherwise, 
intended that plaintiff, whose interest was represented 
by him in the transaction, would have any interest or 
activity in the proposed development company which 
was to be the corporate device through which the father 
and certain other members of the venture, were to de- 
velop the land in the ordinary course of their business. 

On the contrary, the evidence shows that plaintiff 
was not to have, and did not ever acquire, any interest 
in, or take up any activity in, Consolidated Land Com- 
pany, the development company which was eventually 
formed by plaintiff’s father and other members of the 
venture for their business purposes. 
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Plaintiff, and some other represented parties, whose 
funds were invested in the land, were not to have any 
interest in Consolidated Land Company. (See, trans. 
DelZ3). 

All that plaintiff received for the sale of her 1% in- 
terest in the land was a $1,000 down payment and the 
balance in accordance with an installment note executed 
by the corporation. - (See, trans. pp. 57-58). She had 
no further concern with the development of the land for 
business purposes after the sale of her interest to Con- 
solidated Land Company. She never became a stock- 
holder, officer, director or employee of Consolidated 
Land Company. (Tr. pp. 40, 58). She knew of no 
commitments which her father had made for sale of 
the property to Consolidated Land Company and knew 
nothing about it. (Tr. p. 53). 

Even if her father, as her trustee, invested her trust 
funds in the land because he knew that it was worth 
more than it cost, and that a large part of it would 
eventually be sold at a profit to a development company 
in the course of his business activities, this would be, 
as far as plaintiff’s interest was concerned, nothing 
more than an investment in a capital asset with a view 
to eventual sale at a profit. Indeed, it would have 
been nothing more than an investment for all mem- 
bers of the venture if that were all there was to it. 
The situation of others in the venture is differentiated 
from plaintiff’s situation by the fact that they held 
their interests with a view to eventual disposition 
through the medium of a development corporation to 
customers in the ordinary course of their business. The 
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evidence, however, shows that plaintiff was not in any 
such situation. 

We are of the opinion, therefore, that plaintiff did 
not acquire or hold her interest in this property for 
sale in the course of any business of hers, no matter 
how the transaction may call for a different conclu- 
sion with respect to others. 

Plaintiff’s sale of her 1% interest in this 884 acre 
parcel of San Bruno lands was the first sale of real 
estate ever made by her and, with the exception of a 
subsequent sale in November, 1956, of her 1% interest 
in an additional 80 acres of the land to Consolidated 
Land Company for a shopping center, it has been her 
only sale of real estate. 

Nor had the trust created for her by her parents, 
ever sold a parcel or any interest in real property, al- 
though it held, and plaintiff continues to hold, interests 
in two parcels of real estate. 

Plaintiff is not, and never has been a dealer in real 
estate, has never held a real estate broker’s license, is 
not a member of any partnerships dealing in real es- 
tate, has no background or pattern of real estate ac- 
tivity or employment. 

She was graduated from Stanford University in 1946 
with a Bachelor of Arts degree, major in English. 
From 1946-1953 she was a housewife, sometimes work- 
ing as a medical receptionist. From 1953 to 1955 she 
worked at an auto rental firm, a rug cleaning firm, and 
briefly for her father as a secretary. Since February, 
1955, she has been a housewife and has not been other- 
wise employed. 
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The intent and purpose of participants in a joint 
venture, which contemplates a sale of their respective 
realty interests to an ultimate purchaser, as in this 
case the development company, might be quite different 
one from another. For some it may be just a step in 
carrying on their business; for others it may be merely 
a single opportune investment with a view of ultimate 
profit but unrelated to any business of the participant, 
as in the case of plaintiff here. In the absence of a 
true business partnership for the purpose of the trans- 
action, which the Court finds did not exist here, the 
intent and purposes of the former category are not im- 
puted to the latter category, nor does the situation of 
the former for tax purposes necessarily determine the 
situation of the latter. 

Even if we assume that the acts of plaintiff’s father, 
as trustee, in making the original investment of trust 
funds are binding on the beneficiary (See: Werner 
v. United States, 188 F. 2d 26 (9th Cir. 1951), such 
rule would not be determinative of this case because 
of our finding that the father did not in fact commit 
plaintiff or the trust, to the business purposes exist- 
ing between himself and certain of the other parti- 
cipants. 

We have examined Bistline v. United States, 260 F. 
2d 77 (9th Cir. 1958), where the trial court’s finding 
that frequent and continuous real estate sales made by 
a daughter after a purported gift of the properties from 
her father, a real estate dealer, for tax avoidance pur- 
poses, were in fact made by the daughter in the course 
of a real estate business in joint enterprise with her 
father. 
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The case is clearly distinguishable from the instant 
case on the facts and in the inferences to be reason- 
ably drawn. 

Further, as stated by the Court in Bistline at 801 
quoting from Stockton Harbor Industrial Co. v. Com- 
missioner, 216 F. 2d 638, 650 (9th Cir. 1954), ““What 
is and what is not trade or business, and when prop- 
erty is or is not held for sale to customers are questions 
of fact,” and, further, “This Court has never set up 
formulas of fact as rules of law.” 

Although the determination of the Commissioner is 
presumed to be correct, we believe that there is no evi- 
dence in this case to support a finding that the plain- 
tiff held her 1% interest in this realty primarily for 
sale in the course of her business and, further, that 
the evidence negatives any such inference. 

Judgment is, therefore, awarded to plaintiffs with 
directions that they prepare findings of fact and con- 
clusions of law, in accordance with this Opinion, as pro- 
vided by Rule 21 of this Court. 


Dated: October 19th, 1960. 


Js Teo EIGER, 
United States District Judge. 


[Endorsed]: Filed Oct. 19, 1960. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF aay 

This cause came on regularly for trial on August 
23 and 24, 1960, before the Court without a jury, 
the Honorable William T. Sweigert, Judge, presiding. 
The plaintiff, Lois W. Rosebrook, appeared in person 
and by her attorneys, Eugene J. Brenner and Harry L. 
Freeman of Janin & Morgan, and the plaintiff, Charles 
Rosebrook, appeared only by said attorneys. The de- 
fendant appeared by its attorneys, Laurence E. Day- 
ton, United States Attorney for the Northern District 
of California, and Richard L. Carico and Thomas E. 
Smail, Jr., Assistant United States Attorneys for said 
District. Oral and documentary evidence was intro- 
duced by and on behalf of the respective parties, argu- 
ments were made by their attorneys, and the cause sub- 
mitted at the conclusion of trial. 

The Court, being fully advised in the premises, made 
and entered its Memorandum and Opinion on October 
19, 1960, granting judgment for the plaintiffs and di- 
recting preparation of the following: 


Findings of Fact 


1. This is a suit for refund of 1955 federal income 
taxes of $303.72 and interest of $59.37 assessed against 
the plaintiffs and paid by them to the District Di- 
rector of Internal Revenue at San Francisco, California, 
on September 28, 1959. <A claim for refund of the as- 
sessed taxes and interest, together with interest as pro- 
vided by law, was filed by the plaintiffs on September 
28, 1959. <A claim for refund of the assessed taxes 
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and interest, together with interest as provided by law, 
was filed by the plaintiffs on September 29, 1959, 
and was denied in full by the Commissioner of In- 
ternal Revenue by registered letter dated December 17, 
1959. This suit was commenced on December 18, 1959. 

2. The plaintiff, Lois W. Rosebrook, is the adult 
daughter of George W. Williams and Hortense Wil- 
liams. She married the plaintiff, Charles E. Rosebrook, 
on February 12, 1955, and filed a joint federal income 
tax return with him for the calendar year 1955. (Here- 
inafter the word “plaintiff” refers only to Lois W. 
Rosebrook. ) 

3. In 1942 when plaintiff was a minor, her parents, 
George W. and Hortense Williams, as grantors, estab- 
lished an irrevocable trust with George W. Williams as 
sole trustee and conveyed into the trust cash and other 
assets. The trust instrument gave the trustee broad 
powers relating to trust investments, but he did not 
exercise them except to the extent herein found. 

4. Plaintiff was graduated from Stanford Univer- 
sity in 1946 with a Bachelor of Arts degree, major in 
English. From 1946 to 1953 she was a housewife, 
sometimes working as a medical receptionist. From 
1953 to 1955 she worked in an auto rental firm, a rug 
cleaning firm, and briefly for her father as a secretary. 
Since February 12, 1955, she has been a housewife 
and has not been otherwise employed. 

5. The plaintiff has never held a real estate broker’s 
or salesman’s license, has never entered into any writ- 
ten or oral partnership agreement or signed a partner- 
ship tax return in connection with venture hereinafter 
considered, and has no background or pattern of ac- 
tivity in the real estate business. 
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6. Some time prior to 1953, George W. Williams 
had acquired an option on 1159.6 acres of land on the 
San Francisco Peninsula near San Bruno, California, 
which was owned by the San Bruno Lands, Incor- 
porated, and was attempting to purchase said land. 

7. George W. Williams was having difficulty ob- 
taining sufficient financing to make the purchase until 
May, 1953, when he interested a group of people, in- 
cluding himself, Frank Burrows, Andrew J. Conway, 
Martin Wunderlich, and Thomas J. Culligan in join- 
ing with him. It was understood that the above re- 
spective parties were acting not only for themselves, 
but for other interest represented by them. 

8. On April 23, 1953, the above parties entered into 
an agreement whereby they agreed to purchase the stock 
of San Bruno Lands, Incorporated for a total of $1,- 
150,000.00 for the purpose of acquiring the 1159.6 acres 
of land, and that after the acquisition they would dis- 
solve the corporation and take the land as tenants in 
common in proportion to their respective contributions. 

9. On May 7, 1953, the above five parties plus 
others, including George W. Williams, as trustee for 
the trust of Lois W. Rosebrook, entered into an agree- 
ment with Williams, Conway and Wunderlich reciting 
that said three men would acquire said 1159.6 acres for 
the benefit of all the individuals and would immediately 
convey the property to them in stated percentage in- 
terests, the interest of the trust for plaintiff to be 1%. 

10. On May 7, 1953, George W. Williams, Andrew 
J. Conway and Martin Wunderlich, purchased the capi- 
tal stock of San Bruno Lands, Incorporated. These 
three individuals acted pursuant to an agreement be- 
tween themselves and the shareholders of San Bruno 
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Lands, Incorporated. The shareholders of San Bruno 
Lands, Incorporated were reluctant to deal with more 
than three people, but it was understood that Andrew 
J. Conway, Martin Wunderlich and George W. Wil- 
liams were acting not only for themselves, but for other 
members of the group. 

11. The corporation was liquidated immediately 
thereafter and the land was taken in the name of Wil- 
liams, Conway and Wunderlich, who on June 8, 1953, 
quitclaimed it to the tenants in common acording to 
their respective contributions to the purchase price. 
Williams, Conway and Wunderlich took back a power 
of attorney from all members of the group, dated June 
8, 1953, for purposes of facilitating such things as the 
execution of leases. 

12. Among the contributing parties represented in 
these transactions by George W. Williams was the ir- 
revocable trust created in 1942 for the benefit of plain- 
tiff. In May, 1953, there was cash on hand in the 
trust assets in excess of $10,000.00. Williams, acting 
as trustee, paid $7,000.00 cash on behalf of the trust 
as its part of the contribution of his group to the ac- 
quisition of the San Bruno land. In due course, the 
trust received a conveyance of a 1% interest therein as 
tenant in common. 

13. On October 28, 1953, Williams, Burrows, Con- 
way, Culligan, and Wunderlich, and an outside party, 
Boettcher & Company organized Consolidated Lands, 
Incorporated for the purpose, among others, of sub- 
dividing and developing the San Bruno land. Boettcher 
& Company held a 22% interest therein. 

14. On December 18, 1953, when plaintiff was 
twenty-eight years of age, the irrevocable trust for her 
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benefit was dissolved and all the trust assets, including 
the 1% interest in San Bruno Lands, were transferred 
by George W. Williams as Trustee to the plaintiff, 
Lois W. Rosebrook, in her own name. She executed 
a document entitled “Receipt and Release’ accepting the 
conveyance to her of said property. 

15. The trust for the benefit of plaintiff had never 
sold a parcel or interest in real property although it 
held, and plaintiff continues to hold, interests in two 
other parcels of real estate as investments. 

16. Said trust property was conveyed to plaintiff 
without any oral or written conditions attached thereto. 
No power of attorney relating to said property with 
plaintiff as grantor and George W. Williams as grantee, 
was given or has ever existed in regard to this property. 

17. Both before and after the trust for the plain- 
tiff was terminated, rents from the property were col- 
lected and paid into a common bank account and ex- 
penses relating to the property, except property taxes 
and interest, were paid from said account. Periodic ac- 
countings were prepared for the tenants in common by 
an employee of the G. W. Williams Company, a cor- 
poration in which plaintiff’s father was interested. 
Plaintiff acquiesced in this arrangement. Property taxes 
and interest were paid individually by each tenant in 
common, including plaintiff, in proportion to his or her 
interest in the property. 

18. On February 10, 1954, the tenants in common 
of the 1159.6 acres sold and conveyed 884.2 acres of 
the parcel to Consolidated Lands, Incorporated for a 
total purchase price of $1,768,500.00 payable $100,- 
000.00 in cash and an installment note of the corpora- 
tion for the balance. 
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19. Plaintiff, acting substantially on the business 
advice of her father, conveyed her 1% interest to the 
corporation and received the sum of $1,000.00 cash at 
that time, and a 1% interest in the installment note 
for the balance. 

20. Plaintiff’s sale of her 1% interest in the 884.2 
acre parcel of San Bruno Lands was the first sale of 
real estate ever made by her and, with the exception 
of a subsequent sale in August, 1956, of her 1% in- 
terest in an additional 80 acres of the land to Con- 
solidated Lands, Incorporated for a shopping center, it 
has been her only sale of real estate. 

2). Nether plaintitt, nor the trust tor her bencmis 
ever became a stockholder, officer, director, or employee 
of Consolidated Lands, Incorporated. Plaintiff knew 
of no commitments for the sale of the property to Con- 
solidated Lands, Incorporated and had no further con- 
cern with the development of the land for business pur- 
poses after the sale of her interest to Consolidated 
Lands, Incorporated. 

22. Whatever business purpose he might have had 
acting in his individual capacity, George W. Williams, 
as trustee, did not commit the trust for the benefit 
of the plaintiff, or the plaintiff, to a purpose of hold- 
ing property for sale to customers in the ordinary course 
of a trade or business. 

23. The plaintif{i reported her share of the profit 
from this sale on the installment basis, and for the 
year 1955 reported $2,056.91 as a long-term capital 
gain. This long-term capital gain treatment was sub- 
sequently challenged by the Commissioner of Internal 
Revenue upon audit of her return, and additional tax 
and interest was assessed as set forth in Finding No. 1. 
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Immediately after payment, the plaintiffs filed a claim 
tor refund, alleging that Lois W. Rosebrook’s interest 
in the property sold to Consolidated Land Company, 
Inc. was a capital asset; and said claim was thereafter 
denied in full, as aforesaid. 


Conclusions of Law 

1. This Court has jurisdiction of this action and 
the parties to it. 

2. No true business partnership existed among the 
plaintiff and the other holders of undivided interests 
to the land in question. 

3. Plaintiff was not a dealer in real property. 

4. Plaintiff did not hold her interest in the 884.2 
acres of land in San Bruno, California, primarily for 
sale to customers in the ordinary course of a trade or 
business. 

5. The interest in land sold by the plaintiff was a 
capital asset in her hands as defined by §1221 of the 
Internal Revenue Code, 26 U.S.C. 1221. 

6. Plaintiff properly reported gain on the subject 
sale of an interest in land as capital gain. 

Judgment will be entered for plaintiff in the amount 
prayed for. 

Waved. jan. 3, 1960. 

/3/ We FT. SWEIGERT, 

Judge of the United States District 
Court for the Northern District of 
California, Southern Division. 

Approved as to Form: 

V5 iC bw 1. CARICO, 

Assistant United States Attorney. 
[Endorsed]: Filed Jan. 3, 1961. 
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In the United States District Court 
for the Northern District of California 
Southern Division 


Civil Action 
No. 38765 


CHARLES E. ROSEBROG@KR andeclols Wek oOsr 
BROOK, 
Plaintiffs, 


VS. 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT FOR PLAINTIFFS ON 
FINDINGS OF COURT 


The issues in the above-entitled action having been 
duly and regularly brought on for trial before the 
Court sitting without a jury, the parties having ap- 
peared by their respective counsel, the evidence adduced 
by the parties having been heard, and the issues having 
been duly tried, the Court filed its Memorandum and 
Opinion on the 19th day of October, 1960, and its 
Findings of Fact and Conclusions of Law on the 3rd 
day of January, 1961, directing judgment as herein- 
after provided, it is now 


Ordered, Adjudged and Decreed that the plaintiffs, 
Charles E. Rosebrook and Lois W. Rosebrook, recover 
of the defendant, United States of America, the sum 
of $363.09 (with interest thereon at the rate of 6% 
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per annum from the 28th day of September, 1959) 
plus their costs in this action. 
j/s/ WW. T. SWEIGERTI, 
United States District Judge. 
Approved as to Form: 
i eA RID 1. CARICO 
Asst. United States Attorney. 


[Endorsed]: Filed Jan. 3, 1961. 


[Title of District Court and Cause. | 


NGRICH Oh ARR EA 
Notice is hereby given that the United States of 
America, the defendant above-named, hereby appeals 
to the United States Court of Appeals for the Ninth 
Circuit from the final judgment entered in this action 
on January 3, 1961. 


Dated: March 2, 1961. 


LAURENCE E DAY iI@N 
United States Attorney. 


Vo eRICHARD L, CANICEG: 
Asst. United States Attorney. 
Affidavit of Service by Mail Attached. 
[Endorsed]: Filed March 2, 1961. 
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DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 
To the Clerk of the above-entitled Court: 


The appellant, United States of America, designates 
the following portions of the record, proceedings, and 
evidence to be contained in the record on appeal in this 
action: the complete record and all the proceedings and 
evidence. 


Dated: March 2, 1961. 
LAURENEGE FU DAY TON, 
United States Attorney. 
/s/ RICHARD L. CARICO, 
Asst. United States Attorney. 
Affidavit of Service by Mail Attached. 
[Endorsed]: Filed March 2, 1961. 


[Title of District Court and Cause. | 


ORDER EXTENDING TIME 
This matter having been presented to the Court on 
the ex parte application of the defendant, United States 
of America, in accordance with Rule 73(g) of the Fed- 
eral Rules of Civil Procedure, and good cause having 
been shown therefor: 


It is ordered that the time within which the defend- 
ant, United States of America, must file the record on 
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appeal and the time for docketing the appeal is ex- 
tended from April 11, 1961 to May 31, 1961. 
Dated: April 7, 1961. 


7s/ WW. 1. SWHIGERTD, 
United States District Judge. 
[Endorsed]: Filed April 7, 1961. 


[ Title of District Court and Cause. ] 


eer MMICATE OF CLERK TO RECORDICH 
A alle 

I, James P. Welsh, Clerk of the United States Dis- 
trict Court for the Northern District of California, 
hereby certify the foregoing and accompanying docu- 
ments and exhibits listed below, are the originals filed 
in this court in the above entitled case and constitute the 
record on appeal herein as designated by counsel for 
the Appellant: 

Complaint. 

Summons, executed. 

Answer. 

Notice & Motion for trial date (without jury). 

Notice of motion for continuance. 

Subp. executed as to Gerhard Mohr. 

6 suibpsvexecuted as to T. J. Calhean, Jr. Frank 
Ferguson Burrows, Andrew Conway, Joseph W. Mell, 
Jr., Norman Sullivan, and Martin Wunderlich. 

Defendant’s trial memorandum. 

Plaintiff’s trial brief. 

Partial stipulation of facts. 

Memo of Plaintiff on nonadmissibility of exhibit. 


30 United States of America vs. 


Subp. executed as to George Williams. 

Reporter’s Transcript, proceedings of trial. 

Memorandum and opinion. 

Defendant’s objections and proposed modifications, 
findings & conclusions. 

Findings of fact and conclusions of law. 

Judgment for Plaintiff on findings of Court. 

Notice of entry of Judgment. 

Memo cost bill, taxes at $63.00. 

Notice & Motion to review taxation of costs, by De- 
fendant. 

Order disallowing certain items taxed by the Clerk. 

Notice of appeal. 

Designation of contents of record on appeal. 

Order extending time to file record and docketing the 
appeal. 

Plaintiff’s exhibits No. and No. 2. 

Defendant’s exhibits A to G inclusive. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court of this 26th 
day of May, 1961. 

[ Seal ] 
JAMES P. WELSH, 
Clerk. 


/s/ By HARRI Oli tere 
Deputy. 
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In the United States District Court 
Northern District of California 
Southern Division 
Before: Honorable William T. Sweigert, Judge. 
No. 38,765 
CHARVES R@OSEBROOK «and LOIS” WW) ROSE- 
BROOK 
Riaintnis: 


VS. 


evi STATES OF AMERICA, 
Defendants. 


Appearances: For the Plaintiff: Eugene J. Bren- 
ner, Esq., Harry L. Freeman, Esq. For the Defend- 
ant: Laurence E. Dayton, Esq., United States Attor- 
ney, By: Richard Carico, Esq., Asst. United States 
Attorney, Thomas Smail, Esq., Asst. United States At- 
torney. 


PROCEEDINGS OF TRIAL 
August 24, 25, 1960 [1]* 


Kk ok * * * 


LOIS W. ROSEBROOK, 
a plaintiff herein, called as a witness in her own be- 
half, being first duly sworn, testified as follows: 
The Clerk: Please state your name and occupation 
for the Court. 
The Witness: Lois W. Rosebrook, housewife. 


*Page numbers appearing at top of page of Original 
Transcript of Record. 
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(Testimony of Lois W. Rosebrook.) 
Direct Examination 
By vic) Brenner : 
What is your address, Mrs. Rosebrook ? 
1228 Kenilworth Road, Hillsborough. 
What was your address in 1955? 
515 North El’'Camine, sanvlateo 
What was your occupation in 1955? 
Well, I was married in February 1955. Before 
then I had been a secretary. 

©. Would you trace briefly for us your formal edu- 
cational [37] background? 

A. I graduated from Burlingame High School in 
1942 and Stanford University in 1946. 

©. What was your major at Stanford University? 

A. English major. 

©. Did you take any real estate classes at Stan- 
ford? i NNO: 

©. Have you ever taken any real estate classes any- 
where? A. No, I have not. 

©. Would you trace for us briefly your occupational 
or working background, naming the employers and so 
forth? A. Well, to go back— 

The Court: Just briefly; just to give us some idea 
of your business background. 

The Witness: I was a medical receptionist, and I 
worked for Hertz Rent a Car, and Girl Friday for G 
& G Rug Company, private secretary. 

Mr. Brenner: ©. Are you martied: 

A. Yes, J am. 

©. What is your husband’s name? 

A. Charles Ernest Rosebrook. 


PO PO SO 
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(Testimony of Lois W. Rosebrook.) 

Q. What was his occupation in 1955? 

A. He was a floor manager for KGO-TV. 

QO. Did Mr. Rosebrook have an interest in the real 
property which forms the subject of this suit? [38] 

A. He knew nothing about it at that time. 

Q. Mrs. Rosebrook, did you file a joint tax return 
with Mr. Rosebrook for the year 1955? 

Ex ies? 

Mr. Brenner: May I have Exhibit 1-A, please? 

Q. Mrs. Rosebrook, I show you Exhibit 1-A to the 
stipulation of facts which we have submitted here to- 
day. This is a photostatic copy. I will ask you if this 
if your signature on page 1 of the tax return, which is 
Form 1040. A. Yes, it is. 

QO. What were your duties when you were a secre- 
tary, Mrs. Rosebrook? 

A. Answering the telephone, making appointments 
with and for my employer, and taking his dictation and 
doing typing, and so on. 

Q. Who was your employer? 

A. My father, Mr. Williams. 

Q. Was it your father or a business owned by him? 

A. Well, technically I guess you would say a busi- 
ness onwed by him, but he was my immediate superior. 
What is the name of the employer, the business? 
The G. W. Williams Company. 

Is that a corporation? 

Yes, it is. 

How long did you work in that capacity? [39] 
I would say about three or four months. 

Did your duties as an employee of the G. W. 


OPO PO PO 
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(Testimony of Lois W. Rosebrook.) 
Williams Company ever require you to familiarize your- 
self with the economics of buying and selling real es- 
tate? A. No, they did not. 

©. Were you ever consulted on problems concern- 
ing the buying and selling of real estate? 


Ne ING 
©. Had you been to business school before you be- 
came a secretary? A. No, I had not. 


Q. In 1953 and 1954 or 1955 were you an officer 
or director of any corporation? 

A. No, I was not. 

Q. Specifically, you were not an officer in the San 
Bruno Lands or Consolidated Lands? 

A. No, I was not. 

©. Have you ever been an officer or director of 
San Bruno Lands or Consolidated Lands? 

A. Of neither one. 

QO. In 1953 or 1954 or 1955 did you acquire or own 
any interest in real property? 

A. When the trust was dissolved in December 1953, 
I acquired some. 

Q. What interest in real property did you acquire 
at that time? [40] 

A. It was the one percent interest we are talking 
about here in the San Bruno Land, and two buildings, 
the Ford and Buick Buildings in San Bruno. 

I didn’t hear that last remark. 

The Ford and Buick Buildings in San Bruno. 
You had an interest in those buildings ? 
That’s right. 

Do you know what interest you had? 

I think it 1s around a third. 


PIO PO SO 
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(Testimony of Lois W. Rosebrook.) 

Q. Do you know how your interest is held in those 
two buildings ? A. Inmy own name. 
Do you still have those two buildings? 
Yes, I have. 
That is, your interest in those two buildings. 
That’s right. 
Who established the trust for your benefit? 
My mother and father did. 
Do you know when? A. d942, 
How old were you at that time? 
I think I figured out I was around 18. 
Who was the trustee of the trust ? 
My father was. 
And what is his name? 
George W. Williams. [41] 
. Did you know what the trust property was at 
that time? A. No, I did not. 

©. Do you know when the trust was dissolved ? 

A. Yes, December 18, 1953. 

©. Mrs. Rosebrook, where were you in May and 
June of 1953? 

A. 1953? Somewhere around Jerusalem or Cairo 
or Istanbul. 

Q. You were traveling? 

A. That’s right. 

©. Do you remember the facts and circumstances 
surrounding the dissolution of the trust? 

A. Well, mainly that it was dissolved and I was 
handed certain papers listing the assets of the trust. 

©. Was there an attempt made to familarize you at 
that time with the trust property ? 

pee Oli, yes: 


OPO POPOO>OPOPO 
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(Testimony of Lois W. Rosebrook.) 

©. I show you a document entitled Quitclaim Deed 
dated December 18, 1953, which is Exhibit C-3 to the 
stipulation which was filed here today, and ask you if 
you have ever seen that. A. Yeshlalane 

©. Do you remember the circumstances, briefly, in 
your own words? 

A. As I recall, I think my father got us all to- 
gether to dissolve the trust. It was probably in the 
study of my folks’ home, and we were handed out the 
papers and I signed the [42] Assumption of Liability 
and signed the receipt. 

©. I show you now three sheets of paper entitled 
4-D, or marked 4-D, which are exhibits to the stipula- 
tion which was submitted here today, and ask you if 
you recognize that. 

A. Yes, bonds and stock shares, yes. 

©. Briefly, were these the documents by which cer- 
tain properties were transferred to you out of the trust? 

A. That’s right, plus the straight bonds themselves. 

©. You received the bonds themselves? 

A. Yes. I got to clip the coupons. 

©. Mrs. Rosebrook, I show you now a document en- 
titled Receipt and Assumption of Liability and it’s 
marked 5-E to the stipulation here today, and I will ask 
you if you recognize that document. ie NOES, 

©. Would you describe what it is? 

A. Well, it assigned various shares in companies. 
They were stock shares. And the deeds, and that I 
had received these things, that I signed them, and some 
notes. 

©. Did you sign the original of this document? 

ENG 3! OS: 


Charles E. and Lots Rosebrook 37 


(Testimony of Lois W. Rosebrook.) 

©. Now, Mrs. Rosebrook, was there an attempt 
made to familiarize yourself with the whole property 
picture of the trust at the time of its dissolution? 

A. I tried to become more familiar with it as time 
went on, yes. [43] 

QO: What did your father tell you at the time of 
distributing the property out of the trust to you? 

A. He said now that he distributed it, it was time 
that we learned how to handle our own property. 

©. And how did you keep familiar with the prop- 
erty which you now held in your own right? 

A. Well, as far as the Ford and Buick Buildings 
went, we received accountings. 

©. And how about so far as this one percent in- 
terest was concerned? 

A. Oh, yes, there were accountings there and our 
portions of taxes that had to be paid and debts that 
came in. 

Mr. Brenner: At this time, Your Honor, I would 
like to have marked for identification Plaintiff’s Ex- 
hibit 2. 

(Document entitled Accounting was marked 
Plaintiff’s Exhibit 2 for identification.) 

Mr. Carico: Your Honor, we would like to have a 
copy of this document. 

Mives@ourt: Whatis it? 

Mr. Carico: We would like to have a copy of that 
document. 

aiieCourt: A copy? 

Mr, Carico: A copy, yes. 

The Court: If counsel has a copy, he will give you 
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(Testimony of Lois W. Rosebrook.) 
a copy. Otherwise, you will have an opportunity to 
examine it. [44] 

Mr. Brenner: Q. Mrs. Rosebrook, I show you a 
document marked Plaintiff’s Exhibit 2 for identifica- 
tion and entitled “Accounting,” and ask you if you 
would identify that document and tell us a little about 
i 

The Court: You can lead her, if you know what 
itis. Let’s move along. 

Mr. Brenner: Q. Mrs. Rosebrook, you said that 
you were kept familiar with the affairs of the land in 
which you held a one percent interest? 

A. Uhaws true, 

©. Is this a copy of the document by which you 
were kept informed? 

A. Yes, it tells where the money goes and how much 
was owed the bank. 

Mr. Brenner: At this time, Your Honor, J would 
like to submit this into evidence. 

The Court: Any objection? Let’s have the record 
clear. Did you offer something in evidence? 

Nir? Brenner: “Yes, Plein 6 xiii 2. 

The Clerk: ft have it right here, Your Honor. 

The Court: Any objection? 

Mr. Carico: No objection. 

(Whereupon Plaintiff’s Exhibit 2 for identifica- 
tion was received in evidence. ) 

Mr. Brenner: Q. Mrs. Rosebrook, did you receive 
any [45] income from this property over a period of 
time? A. Yes, I did. 
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(Testimony of Lois W. Rosebrook.) 

QO. What was the nature of that income, do you 
know? 

A. It was some money from the land that the Navy 
was renting and flower leases. 

©. Did you ever pay any expenses in regard to the 
property? 

A. Yes, there were various expenses that came up. 

©. Can you give us an example of some of the ex- 
penses you were called on to pay? 

A. I think—well, one that comes to mind is prob- 
ably the fact we would have to burn the weeds off so 
it would not be a fire hazard to the rest of the area. 

Q. Do you know how taxes were handled in regard 
to this property? 

A. As I recall, we would receive a notice of our 
share, or each one would receive a notice of his share 
of taxes. Mr. Crane sent them out, I believe, and we 
would send in our individual checks for the amount we 
owed. 

©. What would you do then? 

A. Send the checks to Mr. Crane for the amount 
that we owed. 

©. For your proportionate share of the taxes? 

Pe Vhars richt. 

Q. Do you know what Mr. Crane would do with 
the checks? 

A. I certainly hope he gave them to the tax people. 
[46] 

Mr. Carico: Objection. No showing that she knows 
what Mr. Crane did with the checks or even who Mr. 
Crane is. 

The Court: Overruled. 
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(Testimony of Lois W. Rosebrook.) 

Mr. Brenner: ©. When you received your interest 
in the property, were any oral conditions stated to you 
upon receipt of the property, any oral conditions upon 
giving the deed to you? 

A. No, there were not. 

Q. Did you sign any written conditions or accept- 
ance to any written conditions in relation to the distribu- 
tion of the property to you? A. No. 

©. Was there any understanding between you and 
anyone else as to how you would hold this property or 
what any use or disposition of it would be? 

A. No 

Q. Mrs. Rosebrook, have you ever been asked to 
sign a partnership tax return? 

A. No. 

Q. In your opinion, are you a member of any part- 
nerships ? 

Mr. Carico: Objection, Your Honor. 

The Court: Sustained. 

Mr. Brenner: Q. Can you describe your interest in 
these 1,159 acres of land further ? 

A. Well, as it was explained to me when the trust 
was [47] dissolved, I owned my share. It was an un- 
divided share and I was a tenant in common, and I 
owned mine in my own right, and if there was any dis- 
cussion on it, I could say, no, I didn’t like to do this. 
In other words, I could voice my opinion and it would 
be heard. 

©. Did you sign any partnership agreement in rela- 
tion to the property ? 

A. Ihave never signed any partnership agreement. 
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(Testimony of Lois W. Rosebrook.) 

©. Did you enter into any agreement or understand- 
ing that the majority would control in regard to any 
use and disposition of this property ? 

Ee INO, 

©. Have you ever objected to any use or disposi- 
tion of this property ? 

A. At one time a memo came around saying there 
were a certain amount of top soils to be sold, and my 
husband and I had just been buying it and we had 
paid a great price for this and it seemed that this top 
soil was going at a very low price, and I wrote a note 
suggesting they certainly try to do better on the price, 
and, as it turned out, we did. 

Q. Would you elaborate on that, “as it turned out, 
you did”? What happened? How did you voice your 
objection? 

A. I wrote it down, and as it turned out, the origi- 
nal sale did not go through and I think a higher price 
was finally acquired. [48] 

©. Mrs. Rosebrook, do you know how much of the 
land was conveyed to Consolidated Lands on February 
10, 1954? 

A. Around 884 acres. 

Q. Was this the first sale of an interest in land 
you had ever made? 

A. Except for the property settlement in the di- 
vorce case, yes. 

Q. Do you know how the gain on the sale of 
your interest was recorded? 

A. Long term capital gains. It was an installment 
sale. 
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(Testimony of Lois W. Rosebrook.) 

Q. Did you go through some sort of mental process 
in considering whether or not you should sell your in- 
terest in the land? 

Mr. Carico: Objection, Your Honor. 

The Court: That question doesn’t mean anything. 
‘Mental process’? JI wouldn’t know what she meant 
if she did say “‘yes.” 

Mr. Brenner: Q. How did, Mrs. Rosebrook, the 
opportunity to sell the interest in the land come to 
your attention? 

A. My father told me about it and mentioned that 
the price was an excellent one; in other words, we were 
practically doubling the initial investment that had 
been made. And at that time I could certainly use the 
money. 

QO. Would you expand upon that, that you could 
certainly use the money? [49] 

A. Well, at that time, in February of 1954, I was 
living in an apartment by myself with my small daugh- 
ter and about getting ready to go to look for work, 
and there was no alimony so money was very handy. 

The Court: How much, so far as you were con- 
cerned, would it mean in income to you? 

The Witness: It would mean right at that point 
about a thousand dollars. 

The Court: And further payments— 

The Witness: To come in. 

The Court: And did you ever see the agreements 
which your father had entered into either with the 
San Bruno Land Company or with the —well, with 
any of the associates in this matter, the other owners 
in common? 
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The Witness: The only thing was when I finally 
signed the paper to sell my one percent interest in the 
land. 

The Court: Up to that time had you seen any 
agreements between your father and Mr. Conway and 
these other people who had an interest in the property? 

The Witness: No. 

The Court: Had your father or anyone else ever 
explained those agreements to you, told you what they 
contemplated or provided? 

The Witness: No. The property was given to me 
and I knew of nothing in the near future that was 
going to be done. [50] 

The Court: Up to that time, had you known any- 
thing about the property or what your father had done 
when he acquired it? 

The Witness: JI knew none of the details. 

The Court: It was only at the time you made the 
sale that your father explained to you it was an ad- 
vantageous sale? 

The Witness: Well, he had explained beforehand 
that perhaps a chance would come up, and that the 
price was very good, and at that point I agreed it was 
a good idea. 

The Court: Now, the lady says, as I understand it, 
at the time that she sold the property she hadn’t seen 
any agreement of her father’s entered into with any of 
the other owners of the property and he hadn’t ex- 
plained those agreements to her. 

As I understand, the only discussions with your 
father giving any information regarding your interest 


44 United States of America vs. 


(Testimony of Lois W. Rosebrook.) 
in this property was what, prior to the time you actually 
sold it? 

The Witness: Was when the trust was dissolved 
and it was explained I was holding this one percent 
in my own right, and I was a tenant in common, and 
that—I guess you call it that I had a veto power, and 
I could object to anything that was going on. 

The Court: All right, was anything said about any 
commitments your father had made to sell the property 
to any particular person or any particular company? 
[51] 

The Witness: No, sir. 

The Court: All right, go ahead. 

Mr. Brenner: ©. Did you personally consider 
this an advantageous sale? 

A. When you can double your money, it is usually 
a pretty good sale. 

©. But this was a personal judgment on your part? 

Ze Detinitely, 

©. Mrs. Rosebrook, was there any particular means 
adopted to inform you of your property holdings upon 
dissolution of the trust? 

A. You mean aside from the accountings that 
came through? 

©. No, at the time of the dissolution of the trust, 
was there any particular means adopted to attempt to 
start to familiarize you with the property holdings which 
you now had? 

A. Oh. Well, my father— 

The Court: She told me she had no conversation 
with her father or anybody else about this property up 
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to the time it had been put into her hands and she 
was about to sell it. Is that right? 

The Witness: That’s true up to a point. When 
my father dissolved the trust and we got all these 
things, and then I had suggested it would be nice to 
have—well, it would be nice to know more about it, 
but up until a short time before the actual sale was 
arranged, that was when it was first talked [52] of, 
but not all along. For three or four months before 
the sale was made. 

The Court: But did your father ever tell you that 
the property was committed by certain agreements that 
he had made to be sold to or intended to be sold to 
the Consolidated Land Company ? 

The Witness: I knew of no commitments that he 
had and J didn’t know anything about the Consolidated 
Lands. 

The Court: All right. 

Mr. Brenner: Q. Upon or immediately after dis- 
solution of it, did you attend any meetings to 
familiarize yourself with the property? 

A. Yes, we had meetings in my father’s study at 
home. 

Q. Would you describe them more in detail? 

A. Well, we would ask him questions about the var- 
ious properties and he would try to answer our ques- 
tions. 

Q. At whose suggestion were these meetings held? 

A. I expect it was mine. I asked about it at the 
time the trust was dissolved. 

Q. Have you ever made any other sales or con- 
veyances of land or interests in land? 
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A. Well, the Navy condemned the 53 acres, so I 
guess that is a conveyance. And there was the sale to 
Consolidated of 80 acres for the shopping center. 

QO. Do you know when the Navy condemnation 
was? [53] 

A. I think it was November of 1956. 

©. Do you know when the sale of the 80 acres 
took place? 

A. That was sometime in August or September. 

Q. Of what year? 

ISIE (ey 

Q. Did you join in that sale? Pes 

©. How did you report that sale for tax purposes? 

Mr. Carico: Objection. That is completely outside 
the scope of the issues in this case. 

The Court: I don’t see that is is very helpful. 

Mr. Brenner: Your Honor, if I may explain the 
purpose of the question— 

The Court: Gosinto it, 1 youswantitomit ial 
save time. Go ahead. 

Mr. Brenner: One of the tests in this type of case 
is frequency of transactions, and what I wish to estab- 
lish is that she only made two sales and that on one 
of them she reported it as capital gains treatment, which 
has never been challenged, although her returns were 
audited. 

The Court: All right, go ahead. 

Mr. Brenner: Q. Do you know how you reported 
that sale for tax purposes? 

A. Long term capital gains. 

The Court: What parcel are you talking about? 
[54] 


Charles E. and Lois Rosebrook 47 


(Testimony of Lois W. Rosebrook.) 

Mr. Brenner: This is the 80-acre parcel, Your 
Honor, sold in August of 1956, or thereabouts. 

Q. Was your return for 1956 audited, Mrs. Rose- 
brook? 

A. Yes, I believe it was. 

Q. Do you know if the reporting as capital gains 
of this 80 acres has been challenged ? 

A. No, it has not. 

Mr. Carico: Objection. This is going into some- 
thing that took place long past—(inaudible to the re- 
porter ). 

The Court: Go ahead. 

Mr. Brenner: Q. You may answer. 

The Court: The question was, Was it ever chal- 
lenged, that is, the reporting of it as a capital gain? 

The Witness: No. 

The Court: So far as you know? 

The Witness: Not so far as I know. 

Mr. Brenner: Q. Mrs. Rosebrook, were you in a 
position to know what would happen if anyone objected 
to an intended use or disposition of that parcel of this 
property? 

Mr. Carico: Your Honor, this seems to call for— 

The Court: Reframe it. Be as specific as you 
want. 

Mr. Brenner: Q. Based upon what you had ob- 
served, do you know what would happen if any single 
person objected to a purported use or disposition of this 
property? 

Mr. Carico: Objection, Your Honor. [55] 

The Court: I don’t understand the question. Ask 
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her what you want to know and go right ahead. Come 
to the point. 

Mr. Brenner: The purpose of the question, Your 
Honor, is to show that any one person could have 
prevented any use of the property which is an at- 
tribute of tenancy in common but not of a joint venture 
or partnership. 

The Court: Well, establish what the facts were and 
we will determine that. Any conversations— 

Mr. Brenner: Q. Mrs. Rosebrook, of your knowl- 
edge did anyone at any time object to any proposed 
use or disposition of the property? 

A. Well, I know that I myself did once object on 
the top soil. 

The Court: She has already gone into that. 

Mr. Brenner: Q. Have you made acquisitions of 
interests in property or parcels of property other than 
the two which we have mentioned here today? 

ee eo 

Q. Briefly, would you describe them? 

A. One is our home on Kenilworth Road in Hills- 
borough, and the other is an oak-studded lot on Black 
Mountain which would make a beautiful place for a 
home, and then there is stock, 

©. Have you sold any of those interests in proper- 
ty? [56] 

A. Not in the property, no. 

Q. Do you make other investments besides in real 
property? 

A. I have been trying to buy a duplex or triplex 
as investment property, but so far found nothing that 
has worked out. 
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Q. How about property other than real property? 

A. Such as stocks? 

©. Wes: 

A. Yes, I made stock purchases. 

Q. Can you name some of the stock purchases you 
have made? 

A. We bought Barium, and sold it too soon, I’m 
afraid, and we have stock in Watson Bros. Trucking 
Company and Tennessee Gas & Transmission. 

©. When you sold your interest in the 884 acres, 
how much did you sell it for? 

The Court: You mean so far as she is concerned 
personally ? 

Mr. Brenner: Yes. 

The Court: That would be the 1954 sale? 

Mr. Brenner: Yes, Your Honor. 

The Court: Do you know how much it meant, total 
interest of yours payable over a period of years? You 
told me a thousand dollars down. 

The Witness: A thousand dollars in the beginning. 

The Court: Do you know what the rest of it was 
to be in total? [57] 

The Witness: I couldn’t tell you the exact figure. 

Mr. Brenner: Q. Are you still receiving payments 
from that sale, Mrs. Rosebrook? 

A. Yes, small checks are coming in. 

QO. In 1954 and 1955, Mrs. Rosebrook, were you 
living at home? Pardon me, were you living at your 
parents’ home? 

A. For about, oh, maybe eight months I had lived 
at home in 1954. 

Q. Until approximately— 
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A. That was ’til somewhere around December. No, 
I’m sorry. I am trying to get the dates. In 1954 I 
had moved into the apartment—that was before Christ- 
mas of 1953, so I was in the apartment in 754 and 
a: 

Q. Did your father give you any instructions in 
early February of 1954 in regard to the sale of your 
interest in the property? 

A. He didn’t give me instructions; he told me 
about the sale that was coming up. 

©. And what did he tell you you should do in re- 
gard thereto? 

A. He said I could make up my own mind, but 
that it was a very good investment and a good op- 
portunity. 

Q. Mrs. Rosebrook, what is your opinion of your 
father’s investment ability? 

A. I think he has done very well with it. 

©. Are you a shareholder in Consolidated Lands? 

A. No, lam not. [58] 

©. Have you ever been? is, IN), 

©. Are you an officer or director of Consolidated 
Lands? AeeeiNo: 

Mr. Carico: Your Honor, I believe this has all 
been asked and answered. 

Mr. Brenner: I am sorry if there is duplication, 
Your Honor. 

Q. Mrs. Rosebrook, do you keep track of your own 
investments? 

A, certainly tiey to: 

©. Would you expand upon that a bit? 
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The Court: Is it necessary, counsel? She says she 
takes care of it. Unless it is questioned on cross- 
examination, we will assume that. 

Mr. Brenner: I have no further questions on direct, 
Your Honor. 

The Court: All right. 

Mr. Carico: Does Your Honor wish to continue at 
this time? It is nearly noon. 

The Court: For about five minutes, yes. 


Cross-Examination 
Byerlr. Carico: 

Q. Mrs. Rosebrook, I believe you stated that for a 
period of about three or four months you worked for 
G. W. Williams Company? [59] 

A. That’s correct. 


Q. Asa secretary? A. That’s right. 
©. And your father is owner and an officer in that 
company? A. He is president of it, yes. 


Q. During what period of time was that? 

A. Well, to go backwards, I believe I stopped work- 
ing there at the end of January, 1954, so I must have 
gone to work there sometime in the last part of—No, 
I’m sorry, I get my years mixed up. I stopped working 
there the last of January, 1955, because I was getting 
married in February of 1955, so then it would go back 
about three or four months. 

Q. Now, with reference to the distribution of the 
property out of the trust, at the time this was distrib- 
uted to you, you stated your father explained generally 
what the nature of the property was? 

AS Deen tered ne 


52 United States of America vs. 


(Testimony of Lois W. Rosebrook.) 

©. Had you ever held any substantial amounts of 
investments or income property prior to this time? 

a NO 

Mr. Brenner: Immaterial, Your Honor. Complete- 
ly irrelevant to this case. 

The Court: Overruled. Go ahead. 

Mr. Carico: ©. Would it be fair to say, then, that 
you were, so to speak, a babe in the woods as far as 
investments [60] were concerned? 

A. JI had never invested in anything except the 
house and lot I owned at that time. 

©. Can you fix the time a little more accurately— 

The Court: When did you say—You say you got 
this property in February 1954? 

The Witness: I got this property when it was dis- 
solved in 753. 

Mr. Carico: December 1953. 

The Court: Oh, yes. Up to that time, then, the 
question was, had you ever bought any property? 

The Witness: Only the original house and lot dis- 
solved in the property settlement when I had the di- 
vorce. 

The Court: Were you married before 1953? 

The Witness: Yes, sir. 

The Court: Oh, I see. And you, with your hus- 
band, had bought a house? 

The Witness: That’s right, a house and lot. 

The Court: The same house and lot. All right, go 
ahead. 

Mr. Carico: Q. Now, you mentioned that—I be- 
lieve you stated early in 1954 your father brought this 
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proposition to you regarding the sale of this one per- 
cent interest in a certain portion of the old San Bruno 
Lands, is that correct? A. Yes. [61] 

©. Can you fix the date with some degree of pre- 
ciseness? Was this early in January, late in January— 

A. 1 think it was somewhere around the first part 
of February. [61-A] 

©. Around the first part of February? And what 
did he tell you in detail regarding this sale so far as 
the terms, the proposal that was being made? 

A. Oh, I can’t recall the complete and full details. 
I think the thing that sticks in my mind now is that 
the price was right, so to speak. 

©. Did he recommend this investment or sale to 
your 

A. Yes, and I agreed with him. It sounded like a 
very good idea. 

©. At that time did you know that your father was 
one of the owners and officers of Consolidated Lands? 

A. I think by that time I realized that there were 
several of the same people involved, yes. 

©. Can you tell us approximately when this first 
came to your attention? 

A. The actual sale? Is that what you are talking 
about? 

©. No, that Consolidated Lands Company was con- 
trolled by the same group that owned part of the land 
being sold. 

A. Well, when I was down at my father’s office, 
which is where I think I probably saw for the first 
time Mr. Wunderlich and Mr. Conway and Mr. Culli- 
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gan, I was right there outside the door when the Con- 
solidated Lands meetings were being held, so I knew 
they were in there. 

©. You said at that time. Approximately when 
would that be? Approximately late January or what 
do you think? [62] 

The Court: In respect to the time you made the sale 
to Consolidated lands, that is, the February 1954 sale, 
how long before that sale did you realize that your fa- 
ther and others were interested in Consolidated? A pe- 
riod of a year, a month, six months? 

The Witness: I think it was just a very short time, 
and that is the best I can place it. 

The Court: How long? A month, three months? 

The Witness: I would say the last part of January 
or the early part of February. 

Mr. Carico: Q. In other words, within some eight 
or ten days prior to the sale which took place on, I 
believe, February 10, 1954? 

A. As I recall, yes. 

The Court: Well, do you have some more? 

Mr. Carico: Quite a bit more, Your Honor. 

The Court: Well, we will have to take a recess until 
2:00 o’clock today. 

(A recess was taken until 2:00 p.m. this date.) 
[63] 
Afternoon Session, Tuesday, 
August 23, 1960—2:00 P.M. 


LOIS W. ROSEBROOK, 
resumed the stand and testified further as follows: 
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Cross-Examination (Continued) 
By Mr. Carico: 

©. Mrs. Rosebrook, in your direct testimony you 
made some reference to an objection to the sale of 
some topsoil at one time by this group. About when 
was that contemplated sale—when did it take place, or 
when was it to take place? 

A. Icannot remember the exact time. 

Q. Can you place it with reference to the date of 
the particular transaction we are now talking about; in 
other words, the sale to Consolidated ? 

A. Wait. I time these things by where I was at 
the time, and we had moved into the house around 
June, 1955, so it was probably in the fall of 1955. 

Q. In other words— A. No, 1956. 

Q. In other words, it would be then— 

A. Probably about the fall of 1956, I think, be- 
cause that is when we would be buying topsoil. 

Q. A little over two years after the sale to Consoli- 
dated? 

A. A year and a half, I guess. February, 1954— 
1955— 

©. About two and one-half years. Now, how were 
you first [64] advised of this proposed sale of topsoil? 

A. A memorandum had come around saying an 
offer had been made on the topsoil and was it agree- 
able to sell it at this price. 

That memorandum was issued by whom? 
I believe by Mr. Williams. 

Mr. Williams individually ? 

I don’t remember. 


PIO PO 
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Q. As far as other decisions with respect to the use 
of the land, in what manner were those made? 

A. The decisions that were put up to the members, 
the tenants in common, would come out in a memo- 
randum. 

QO. And again, who prepared that memorandum or 
those memoranda? 

A. I don’t know who put all the facts together. 
Many times it would come from my father. 

©. It came from your father? Other than the top- 
soil did you object to anything else that occurred? 

A. No, I don’t believe so. 

QO. Now, you mentioned something about suggest- 
ing meetings at the home of your father, or meetings 
that took place at the home of your father at your 
suggestion, to discuss the investments that were dis- 
tributed to you. With respect to this particular trans- 
action what, if anything, was discussed at those meet- 
ings? [65] 

A. As I said, I don’t recall too much after the trust 
was actually dissolved aside from explaining that I had 
iny own share and could do with it as I wanted until 
this actual discussion about selling it, which was at 
the end of January or beginning of February 1954. 

QO. Now, you also stated that you exercised inde- 
pendent judgment as to this sale. On what facts was 
that judgment based so far as the respective value of 
the land? 

A. So far as the value I went on my father’s opin- 
ion, and so far as deciding to sell, if you could make 
double your money that sounded fine. 
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Q. But you made no independent inquiry on your 
own as to the value of your particular interest? 

A. Not so far as going out to have it appraised, 
no. 

Q. Do you know how the price was arrived at that 
was offered for this acreage? 

A. Well, as I remember the thing, it was that after 
the trust had been dissolved and I received my share, 
and I think as discussions went on—the land was 
bought with the idea that it could be worth more or 
would be worth more than the price that it was bought 
at, and at the time it was sold I figured, with my fa- 
ther’s opinion, this was a good thing. 

©. You said that—maybe I misunderstood, but did 
you say that the land was bought with the expectation 
that the price would be more than was paid for it? [66] 

A. No, I said—TI don’t think I know what you said. 
I’m sorry. I think that when the trust was dissolved 
it was explained to me that the land was bought at 
what they thought was a very good price. In other 
words, I believe Mr. Williams, my father, felt that it 
was worth more at the time than what he paid for it. 

©. Did he say anything else about what the land 
was worth or what was contemplated at the time it was 
purchased ° 

A. No. So far as I recall, it was held for an invest- 
ment because sometime they were going to run out of 
flat lands to build on. 

©. Between the time that the trust was dissolved 
and the date of your sale of the interest in Consolidated 
Lands Company did you make any other sales of any 
of the investments in the trust? A. No. 


58 United States of America vs. 


(Testimony of Lois W. Rosebrook. ) 

©. What was your next transaction after the sale 
inade to Consolidated Lands Company with respect to 
the former trust assets? 

A. I think that was the early part of 1956 when the 
Navy condemnation suit went through and they con- 
demned about 53 acres. 

Q. In other words, for a period of about two years 
the only transaction was this sale to Consolidated 
Lands? A. That's rielit 967 | 

©. I believe you stated in your direct testimony that 
you valued your father’s opinion in investments quite 
highly. I am paraphrasing it, but I believe that was 
the general tenor of your testimony; is that correct? 

A. Yes, he has done very well. 

©. Have you on any occasion refused to follow his 
recommendations or handling of the former trust prop- 
erty? ae Ne 

Mr. Carico: May I see Plaintiff’s last two exhibits, 
please? 

QO. Now, I notice on Plaintiff’s Exhibit 2, on the 
last page thereof, I believe this is your signature; is 


thawcorrec:? A, What’ s*comtect. 
©. And would you read what appears just above 
the signature lines? A. You mean up there? 
Ore es 


A. “The undersigned hereby approves the foregoing 
accounting and consents to the expenditures as de- 
scribed therein.” 

©. Would you examine the disbursements reflected 
on pages 1 and 2 for a second, please? A, Wes? 

Q. With respect to the disbursements appearing on 
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pages 1 and 2, were you consulted prior to the time 
any of those [68] payments were made? 

A. Memorandums would come around on the tax 
bills and the amount we would have to pay the First 
Western Bank on interest especially. 

©. So that interest on tax bills would be substan- 
tially all that— 

A. (Interposing) All that I can recall. Unless 
these other things were lumped in such as payroll, sec- 
retarial overtime, and so forth. I can’t recall that as 
such. 

©. Do you know who authorized those expendi- 
tures originally, other than the tax bills and the interest 
payments? A. Not as an individual, no. 

©. Now, with respect to this sale of—I believe it is 
commonly referred to as the “Navy property,” the con- 
demnation sale—you stated on direct examination that 
that was given capital gains treatment on your income 
tax returns? ms | (haticinue: 

QO. At the time you received the assets of the trust 
what were you told, if anything, was the reason for re- 
taining just this particular piece of property; in other 
words, the Navy property? 

A. At the time I received the trust I don’t think 
anything was said about retaining just that part of the 
property. 

QO. At the time of the sale to Consolidated Lands, 
then, what if anything was said about the reason that 
this particular [69] piece of property wasn’t— 

A. There were negotiations for a lease on the Navy 
property. I guess they had had it for a dollar a year 
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for so long that they decided to condemn it and not pay 

so much more, as they originally did. But I believe 

the original 884 acres of that, that was all they wanted. 
©. At the time of the sale to Consolidated wasn’t 

there also a piece of land retained for shopping center 

purposes? A. Retained by whom? 

©. Iam sorry, by the group? 

A. You mean the tenants in common kept that 
ape? 

©. Retained a part for use as an eventual shopping 
center? 

A. I don’t think it was ever explained to me there 
was 80 acres, which is the part you are talking about, 
that was kept out for that purpose. 

Mr. Carico: I have no further questions, Your 
Honor. 

Redirect Examination 
By Mr. Brenner: 

Q. Mrs. Rosebrook, did you ever look to anyone 
else for investment advise of any sort besides your 
father? ie Wes 

Q. Who? 

A. I have consulted with my husband and also 
talked to one or two brokers as far as investment pos- 
sibilities, 

Mr. Brenner: I have nomiurther  qtestions | 70 

The Court: All right. 


(Witness excused. ) 


Mr. Brenner: I would like to call George W. Wil- 
liams as my next witness. 
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called as a witness by the plaintiff, being duly sworn, 
testified as follows: 

The Clerk: Please state your name and occupation 
to the Court. 


The Witness: George Wesley Williams. 


Direct Examination 
By Mr. Brenner: 
What is your address, Mr. Williams? 
3205 Ralston Avenue, Hillsborough, California. 
What is your occupation, Mr. Williams? 
Well, I am an officer of a corporation. 
Does this constitute the majority of your in- 
come ast take up the majority of your time? 

A. Yes, sir. 

Q. In December of 1953, Mr. Williams, were you 
the trustee of a trust for the benefit of the plaintiff 
in this case? A. Yes, I was. 

©. Generally speaking, what was the nature of the 
trust assets at that time? 

A. Well, the trust assets consisted of some real 
estate [71] holdings and some stock in some corpora- 
tions. 

©. Would you expand upon the real estate hold- 
ings a bit and tell us what they constituted? 

A. Well, there was a—what we call the Ford Build- 
ing or a building rented to the Ford people, and also a 
building rented to the Buick people, the Buick agency 
in San Bruno, and the trust had an interest in some 
San Bruno land property. 

Q. Focusing on the interest in the San Bruno land 


OPOPO 


62 United States of America vs. 


(Testimony of George W. Williams. ) 
property, would you elaborate on that a little bit more? 
The Court: You can ask him leading questions so 
we can get on with it. 
Mr. Brenner: Thank you. 
Q. I think it was stipulated, Mr. Williams, in the 
record that the trust had a one percent interest in 1159 
acres in real property in San Bruno. Does that agree 


with your memory? A. Yes, it does. 
©. How did the trust acquire this interest in that 
property? 


A. Well, at the time that I was negotiating for the 
acquisition of the entire property with the Mills Estate 
and with people to acquire an interest, as trustee I in- 
cluded a one percent interest in the purchase of the 
property in this particular trust. 

©. When was that? 

A. In 1953. About May, I guess. [72]. 

©. What was the solvency or cash position of the 
trust in May, 1953? 

A. Well, I would say the trust had cash or bonds 
in excess of $10,000, plus its various real estate hold- 
ings and stocks. 

Q. Do you know how much cash it actually had, or 
approximately ? 

A. I don’t recall the exact amount. I would say 
over 10,000. 

QO. We have stipulated, Mr. Williams, that the in- 
terest was actually acquired by purchase of the stock of 
San Bruno Lands Company and then the dissolution 
of the San Bruno Lands Company and distribution to 
the tenant in common. Does that meet with your 
memory ? 
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A. The interest of the trust was paid for in cash. 

©. Do you know how title was taken? 

The Court: To what? The stock? 

Mr. Brenner: Q. To the underlying land? 

A. Well, initially title to the land was taken in three 
trustees who were acting for a group participating in 
the purchase of the whole property. 

©. What was the purpose of that, do you know? 

A. We were only able to purchase the land by pur- 
chasing the corporation which owned the land, and the 
owners of stock made it a condition that they would not 
negotiate the sale with over [73] two or three people. 

©. Who were those people? 

A. The ones who were acting in that capacity for 
the purchase were Martin Wunderlich, Andrew Conway 
and myself. 

QO. Then how did title ultimately devolve into the 
trust? 

A. The corporation was immediately liquidated and 
the real property was transferred to the three trustees, 
in effect, which I have mentioned, or three agents, 
and they in turn immediately quit-claimed their inter- 
est in the property in accordance with the agreement 
with the others who were to participate in the propor- 
tion that they were to participate in. 

Q. How did you, as trustee, take title on behalf of 
the trust; do you recall? 

A. I took title to this property in my own name as 
trustee for my daughter Lois. 

Q. In your fiduciary capacity as trustee, Mr. Wil- 
liams, what was your purpose in making this purchase? 
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The Court: What purchase? The purchase of the 
San Bruno Land Company, or the stock? 

Mr. Brenner: I am sorry, Your Honor. 

Q. The purchase of the trust interest in this in- 
vestment. 

A. Well, I was hoping to make a very good in- 
vestment for my daughter. 

Mr. Brenner: Q. Would you enlarge upon that a 
bit? 

The Court: Well, I get it. That’s all right. [74] 

Mr. Brenner: Q. What factors in particular made 
you think it was a good investment? 

A. Well, I was very familiar with the land in this 
area and with the development of the Peninsula in par- 
ticular and I realized that the flatter lands which had 
been developed up to that time, were becoming very 
scarce, and I considered this property, which involved 
some hilly land as well as some strategic land suitable 
for a shopping center, to be very reasonably priced on 
the basis of the price quoted, and I just thought it was 
a good investment—a very good investment. 

Q. As trustee, in your fiduciary capacity, what re- 
lationship with the other investors did you intend to 
ener ¢ 

Mr. Carico: Objection, Your Honor. 

The Court: Sustained. You can go into the agree- 
ments and conversations if you wish. 

Mr. Brenner: Q. Mr. Williams, do you know how 
the agreement or the deeds describes your relation- 
ship with the other investors? 

The Court: Have you got the deed or agreements? 
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Mr. Brenner: They are not in evidence, Your Hon- 
or. 

The Court: All right. 

The Witness: Well, the property was to be acquired 
in an undivided interest and we would all be free 
agents. 

Mr. Brenner: Q. Focusing on the distribution, 
now, to the trust of this one percent interest, Mr. Wil- 
liams, how was [75] that mechanically done? 

A. The trusts were dissolved by deeding out the 
land directly from me as trustee to my daughter, and 
by making suitable documents transferring any personal 
property, assigning personal property to her from me 
as trustee. 

Q. Did she indicate her willingness to accept this 
property at that time? 

A. Yes, sir. 

©. How did she do that? 

A. Well, the property was documented and I told 
her I was giving up the trust and the property that she 
would receive and what her obligation would be, and she 
agreed to accept the property. 

The Court: What do you mean, what her obliga- 
tion would be? What did you say to her in that 
respect? 

The Witness: Well, in connection with taking over 
the property I explained that from the time she took it 
on it was her responsibility and she would have to look 
ater 10 

Mr. Brenner: Q. Do you have personal knowledge 
that the deed you referred to distributing the property 
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out of the trust to Lois W. Rosebrook was personally 
delivered to her? A. Yessir: 

QO. At that time did you attempt to familiarize Lois 
W. Rosebrook with the asset picture of the trust and 
the assets which would then be distributed to her? [76] 

A. Yes, I described them in detail and told her 
about the properties and the problems of management 
and tried to convey as much information with respect 
to them as I could. 

©. How was this done? 

A. Well, as to Lois, I explained to her at a sep- 
arate meeting and then subsequently we had family 
meetings at which I elaborated on the management of 
property, et cetera. 

QO. When you distributed the assets out of the trust 
did you attach any conditions to the distribution at 
that time? 

A. No, there were no conditions. 

Q. Either oral or written? 

A. There were no conditions whatsoever. 

Q. Was there an understanding that you would still 
be able to effectively control the use or distribution of 
this property? iu, NG: 

Mr. Carico: Objection. That is speculative. 

The Court: Well, technically, I suppose, what the 
understanding was is a conclusion. You can ask what 
was said and done between them. 

Mr. Brenner: Q. Was there anything said about 
what their obligations were with regards to this prop- 
erty? 

A. Well, of course, that they were to take care of 
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it, to manage the property, and they had no further 
obligations. 

©. Was anything said in regard to what you—well, 
was [77] anything said that you still expected to have 
some degree of control over this? 

A. No, quite the contrary, I told them it was their 
full responsibility. 

Q. Did you have a power of attorney with Lois 
W. Rosebrook, either in her present name or her prior 
names, as grantor and you as grantee at that time? 

Ae so, sit: 

Q. Do you have now? A. No, sir. 

©. Have you ever had? A. No, "site 

QO. We have stipulated, Mr. Williams, that the plain- 
tiff, Lois W. Rosebrook, sold an interest in a portion 
of the acreage on February 10, 1954. Did you and the 
plaintiff discuss the impending sale? 

A. Yes, sir. 

©. Do you know when you first discussed that 
with her? 

A. Well, I imagine it was just prior to the sale. 

Q. Generally, what did you tell her at that time? 

A. Well, I told her that the property was con- 
templated to be sold, that it was the hilly portion of 
the property, and that it could be sold for approxi- 
matley twice the price paid for it, and that I thought 
it was a suitable deal for her. 

©. How many acres were involved in that sale at 
that time, do you know? [78] 

A. Approximately 860. 

The Court: When you entered into the agreement 
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in April, 1953, with these associates, were those writ- 
ten agreements, the two agreements of Aipmily 19530 

A. The only written agreement was in connection 
with the agreements having to do with the actual pur- 
chase, which were common agreements with the seller. 
I don’t recall any— 

The Court: (Interposing) I mean the two agree- 
ments which you signed or which you made in April, 
1953, with Burrows, Conway, Wunderlich, Culligan and 
so forth, regarding the purchase of stock on the San 
Bruno Land Company and regarding the intention to 
hold for six months and then sell it to a corporation 
for development. There were two agreements in which 
that general idea was contained, is that true? 

The Witness: No. As regards the purchase of the 
property, the only agreements in connection with the 
purchase had to do with the cost of the property and 
how the corporation would be liquidated and how the 
property would get back to the individuals. 

The Court: All right. Were those agreements in 
writing ? 

The Witness: Well, that particular agreement was 
the particular agreement to buy and sell, and that was 
in writing. 

The Court: Counsel, you know what I am getting 
at, don’t you? [79] 

Mie iemneh mcs: 

The Court: Are there two written agreements in 
existence | 

Mr. Brenner: No, Your Honor. There is a written 
agreement dated April 23, 1953. 

The Court: Yes. 
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Mr. Brenner: There is also a piece of paper which 
purports to be a memo dated April 23, 1953. 

The Court: All right. Are they in evidence yet? 

Mr. Brenner: No, Your Honor, they are not. 

We contend that insofar as the plaintiff in this case 
is concerned they are completely immaterial and _ ir- 
relevant. 

The Court: Well, I was going to ask, did the trust 
as such appear as a party to those agreements ? 

Mr. Brenner: Yes, they did, Your Honor. To one 
of them, Your Honor. To the one which purports 
to be an agreement. 

Wie Court: All@aght. 

Mr. Brenner: Q. Mr. Williams, I show you now 
a document entitled “Agreement.” 

The Court: Pardon me, counsel. I am not im- 
portuning you to offer them now. You can use your 
own judgment. 

Mr. Brenner: These are subsequent documents, 
Your Honor. 

QO. —which is marked Exhibit 6-F to the stipula- 
tion which we entered into here today. Can you tell 
us briefly what that [80] purports to be? 

A. Well, this agreement appears to be an agree- 
ment covering the sale to Consolidated Lands, Incor- 
porated. 

The sale to Consolidated Lands, Incorporated? 
Yes, sir. 

What is the date of this agreement? 

February 10, 1954. 

Now, I am indicating now a signature which 
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purports to be that of Lois Hortense Williams Aull. 
Do you know personally that Lois Hortense Williams 


Aull signed that? A. Yes, I do. 
©. Do you recognize that as her signature? 
A. Yes, sir. 
Q. And is she the plaintiff herein? 
A. Yes, sir. 
©. Now known as Lois W. Rosebrook? 
BO STR, 
Q. Now I show you what purports to be a grant 


deed marked Exhibit 7-G to our stipulation which we 
have entered herein, and ask you to briefly describe 
that. 

The Court: You don’t have to describe it. Just 
identify it. We can look at it. 

Mr. Brenner: It’s the deed which conveyed the 884 
acres from the tenants in common to Consolidated 
Lands. 

The Court: Is that in evidence? [81] 

Mr. Brenner: Yes, it is. 

Mr. Carico: Your Honor, we will stipulate that it 
was signed by the plaintiff in this case, Mrs. Rosebrook. 

Mr. Brenner: That is all I wanted. 

The Gourt: Allaighé 

Mr. Brenner: ©. ~Referring, Mr. Williams, tortie 
family meetings which you testified were held, at whose 
instigation were they started or at whose suggestion? 

A. Well, the meetings were—the idea of the meet- 
ings was suggested by Lois, my daughter. 

©. We have stipulated that originally 1159 acres 
were acquired and subsequently evidence has been intro- 
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duced that 884 of those acres were sold February 10, 
1954. Subsequent thereto were there any sales of the 
underlying land? 

A. Subsequently we sold 80 acres to Consolidated 
Lands, a shopping center site. 

QO. And when was that? 

A. I don’t recall-the exact date. 

The Court: August, wasn’t it, 1954? 

Mr. Brenner: Yes. We have stipulated to August, 
1954—1956, Your Honor. 

The Court: I beg your pardon; 1956. 

Mr. Brenner: Q. Do the tenants in common still 
hold any of the underlying land of the 1159 acres? 

A. Yes, they own the more level land, the more cen- 
trally located land which is particularly suitable for an 
investment [82] type building. 

Mr. Brenner: I have no further questions at this 
time, Your Honor. 


Cross-Examination 

By Wir. Carico: 

Q. Mr. Williams, you are the father of the plaintiff, 
Mrs. Rosebrook, herein, is that correct? 

i, Wana 

©. Are you presently yourself involved in a dispute 
with the Internal Revenue Service involving your par- 
ticular share of the sale of this land to Consolidated 
Lands Company? 

Mr. Brenner: Objection on the grounds that it is 
immaterial and irrelevant to this taxpayer. 

The Court: What is the purpose of this? 
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Mr. Carico: Well, Your Honor, it does raise this 
point: Mr. Williams, I am sure— 

The Court: (Interposing) What is the purpose of 
it? 

Mr. Carico: To demonstrate that his answers ad- 
mittedly may be used against him as admissions. 

The Court: In other words, you want to impeach 
his testimony by showing his interest? 

Mr. Carico: Showing his interest and— 

The Court: All right. Go ahead, I will allow it. 

The Witness: What was the question again? 

Mr. Carico: Well, will the reporter please read it 
back? [83] 

The Court: Reframe it and save time. 

Mr, Carico: All mehr 

Q. Are you presently involved in dispute with the 
Internal Revenue Service regarding your sale, or your 
portion of the sale, to Consolidated Lands Company? 

A. I would say so, yes. 

Q. And you recently testified in a Tax Court hear- 
ing involving a sale concerning your other daughter, 
Mrs. Barryman? iNe GS, Sil, 

Mr, Brenner: Objection, Your Honor, that issim- 
material and irrelevant to this taxpayer. 

The Court: Overruled for the limited purpose for 
which he is asking it. Go ahead. He has answered 
it already. 

Mr. Carico: Q. Mr. Williams, you stated that your 
occupation was that of an officer of the corporation. 
Are you an officer of G. W. Williams Company? 

Ae Yesiesit:, 
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QO. You own a 50% interest in G. W. Williams 


Company ? An Mester. 
Q. What type of business is G. W. Williams Com- 
pany? 


A. Well, its principal business now is mortgage 
loans and investment in shopping center and apartment 
house property. 

QO. Was G. W. Williams Company in business 1n 
1953? Ame Yies sir. 

©. What was its business at that time? [84] 

A. Well, the same business except for the mortgage 
lean part of it, and I don’t recall whether or not we had 
stopped building houses in 1953 or not, but it was about 
that time we stopped building houses. 

Q. Previous to 1953 you had been, in, say, the resi- 
dential development business ? 

A. Yes, I think that would cover it. 

QM. Are you also interested in the firm of Williams 
& Burrows? A. Yes, sir. 

QO. What type of organization or corporation or 
partnership is Williams & Burrows? 

A. It’s a corporation and it— 

The Court: Pardon me just a minute. What com- 
pany is this? 

Mr. Carico: Williams & Burrows—B-u-r-r-o-w-s. 

The Witness: It is a corporation, and it is a general 
contracting company. 

Mr. Carico: ©. Have you ever been, or are you 
presently a member of the partnership known as Amer- 
ican Homes Company? 

A. American Homes Company is a corporation. 
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Q. This is as distinguished from American Homes 
Development Company. Was there ever a partnership 
known as American Homes Company in which you 
were interested ? 

A. American Homes Company is a corporation. 
[85 ] 

©. Possibly my notes are wrong. What type of 
business is American Homes Company? 

A. Well, I would say it’s an investor in real prop- 
rey. 

©. Does it build homes? Al Novsir. 

Q. It buys real property? Aes site 

@: Sells reallproperty: 

A. Well, it hasn’t sold much, but it has bought and 
sold property. 

Q. Are you also interested in Hallmark Homes, In- 
corporated? AE Yesisir. 

The Court: Hallmark? 

Mr. Carico: Hallmark. 

The Court: Well, you didn’t tell me whether he is 
interested in the American Homes Company. 

Mr. Carico: There seems to be some confusion in 
my own notes about that, Your Honor. 

The Court: All right. Let's get on to something. 

Mr. Carico: Q. Is Hallmark Homes—what type of 
business is Hallmark Homes in? 

A. Hallmark Homes is a corporation that has in- 
vestments. 

©. Does Hallmark Homes participate in a joint ven- 
ture known as Luego San Bruno? 

Mr. Brenner: Objection, Your Honer. This is ir 
relevant. [86] 
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The Court: Well, it is all irrelevant so far as I am 
concerned. You haven’t even shown that he has any 
connection with those places. 

Mr. Carico: I have asked, I believe, Your Honor— 
I have prefaced each question with whether he is in- 
terested in it. 

The Court: “Interested in” doesn’t mean anything. 
He might be interested in art. Let’s find something 
out about it. 

Mr. Carico: Q. As to G. W. Williams Company 
then, you own 50% of that, is that correct? 


in. Les. 

Q. You are an officer of the corporation? 

A. Yes, sir. 

Q. You are a director of the corporation? 

A. Yes, sir. 

Q. As to Williams and Burrows, what is your per- 


centage of ownership in that? 

Mr. Brenner: Your Honor, I am going to object on 
the grounds that it is completely immaterial how much 
interest this gentleman owns in those companies when 
the taxpayer here is Lois W. Rosebrook. 

The Court: It may be. All right. Overruled. Go 
ahead. 

Mr. Carico: Q. As to Williams & Burrows, how 
much interest do you own in that? [87] 

A. Oh, I think in it individually it is probably 20 
or 30 percent. I don’t recall my individual ownership 
in that company. 

QO” You area director ofvthat firm? ie Y es 

Q. You are an officer of that firm? 

A, “Mes; sir. 
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©. American Homes Development Company, you 
are a 50% stockholder in that firm or corporation? 


A. I believe so, yes, sir. 

Q. You are an officer of that corporation? 
A.. Yessir 

Q. You area director of that corporation? 
A. Yes, sir. 

QO. 


Hallmark Homes, Incorporated, what is your per 
centage of ownership in that? 
Well, I don’t recall exactly. 

QM. Are you an officer of Hallmark Homes, Incor- 
porated? Pin Nececir. 

Q. You are a director of Hallmark Homes, Incor- 
porated? A. Yes, sir. 

Q. Now, in connection with your activities with the 
aforementioned corporations, have you negotiated for 
the purchase of various tracts of land? 

Mr. Brenner: Your Honor, I am going to object 
on the [88] grounds that whether he has negotiated 
for the purchase of tracts of land is completely irrele- 
vant and immaterial to the taxpayer here, who is the 
plaintiff in this case. 

The Court: Well, it may be immaterial to the ulti- 
mate decision, but it may affect some issue. Overruled. 

The Witness: Well, as an officer of the corporation 
I have had something to do with the negotiations, and 
negotiations might have been made by other employees 
but I have a chance to look at them at some stage. 

Mr. Carico: Q. You have also supervised the de- 
velopment and improvement of certain areas and tracts 
of land owned by these corporations? 


ve 


Charles E. and Lois Rosebrook 7/7 


(Testimony of George W. Williams.) 

Mr. Brenner: Same objection, Your Honor. I think 
we are getting further afield all the time. 

The Court: Weare. 

Let’s bring it around and get right down to the point 
and we will allow it. 

Mir, Caiico: ©. Wave you negotiated for the sale 
of land in these aforementioned corporations? 

Mr. Brenner: Same objection, Your Honor. 

The Court: Overruled. Go ahead. 


A. Well, where any properties have been sold I 
would have had to approve the sale. 

Mr. Carico: Q. All right, fine. Now, you stated 
that in 1953 you acquired on behalf of the corporation 
a one percent [89] interest—I mean in behalf of the 
trust, a One percent interest in what is known as the 
San Bruno Land, or land formerly owned by the San 
Bruno Lands Company. Was that interest acquired— 
well, strike that. 

The Court: No, don’t strike it. It is fine so far as 
it goes. Go ahead. 

Mr. Carico: Q. That interest was acquired acting 
under your own discretion as trustee, is that correct? 

oeeCeS. Sir. 


©. Under the trust agreement you had unlimited 
discretion as trustee? Bn Ves. Che 

©. When was that idea first formulated in your 
mind to acquire the land owned by San Bruno Lands 
Company ? 

Mr. Brenner: This is immaterial and irrelevant to 
this taxpayer, Your Honor. 
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The Court: It doesn’t add much to me, who formed 
the idea. Let’s find out what he did. 

Mr. Carico: All right. 

Your Honor, may I be heard respecting this for a 
second ? 

The Court: Go ahead, we will hear it. 

Mr. Carico: Q. When did you first formulate the 
idea of acquiring the land belonging to the San Bruno 
Land Company? 

A. Well, I think I learned of it somewhere from six 
months to a year prior to the sale, that it was available, 
and [90] then is when I started working on it. 

©. That would be late in 1952? 

A. I would say so. 

Q. Would you say that you were the moving party 
in getting together the group of persons to purchase the 
land? 

Mr. Brenner: “I am going to object to that, Your 
Honor. There has been no testimony about any group. 
This is, so far as I know, the first time the word 
“group” has been mentioned. 

The Court: I know. It’s all right. It will work out. 
Go ahead. 

Mr. Carico: Your Honor, on direct examination he 
inentioned the word “group.” 

The Court: Go ahead, please. 

Mr. Carico: Q. Were you the moving party in get- 
ting together the group to acquire this land? 

A. I would say so, yes. 

©. And who were the major parties you brought 
together to provide the financing for this acquisition? 
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Mr. Brenner: Same objection, Your Honor, irrele- 
vant and immaterial to this taxpayer, who is the one 
party here. 

The Court: Overruled. Go ahead. Isn’t this stipu- 
lated to? No mystery about it is there? 

Mr. Carico: No, Your Honor, it is not stipulated to. 

The Court: Go ahead, then. 

The Witness: Well, there were a number of parties, 
but [91] the parties with the larger interests were Mar- 
tin Wunderlich and Conway & Culligan and— 

Mr. Carico: Q. Frank Burrows? 

A. Frank Burrows participated and I participated 
and the trust participated. 

Mr. Carico: May I have this marked as Defendant’s 
Exhibit next in order? 


(Copy of agreement marked Defendant’s Exhib- 
it A for identification. ) 


Mr. Carico: Q. Now, in your direct testimony you 
made reference to an agreement entered into by these 
parties for the purchase of the stock of the San Bruno 
Land Company. 

I ask you to examine this document here. 

Mr. Carico: Incidentally, Your Honor, there has 
been a stipulation among counsel in this case that copies 
are permissible throughout. 

The Court: All right. Ii there is any question 
about it, just ask him if that is his signature and iden- 
tify it and offer it. 

Mr. Carico: Q. Does your signature appear on this 
document, Mr. Williams? ay, ~ VeSesit 

Q. Is this the agreement you referred to in your 
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direct testimony regarding the acquisition of the San 
Bruno Lands Company stock? [92] 

AX.  Vesesit: 

Mr. Carico: May I offer this as Defendant’s Ex- 
hibit A in evidence. 

Mr. Brenner: No objection, Your Honor. 


(Defendant’s Exhibit A for identification re- 
ceived in evidence.) 


The Court: That is one of the agreements of April 
23rd, is that correct? 

Mr. Carico: That is one of the agreements of April 
23rd, yes, Your Honor. 

The Court: Let me take a look at it. Go right 
ahead. 

Mr. Carico: Q. Now, at the time this particular 
agreement was entered into or executed did you and 
the other members of the group discuss your subsequent 
plans to develop the property? 

Mr. Brenner: Objection, Your Honor. Whether or 
not they had any plans or had any discussions in re- 
gard to plans is irrelevant and immaterial and hearsay 
as to this taxpayer. Before they can introduce such 
evidence they have to lay a foundation for the existence 
of a partnership or joint venture or some other relation- 
ship before it becomes relevant to this taxpayer. 

Mr. Carico: Your Honor, may I be heard on this? 

The Court: No. Overruled. Go ahead. 

The Witness: May I have the question again? [93] 

Mr. Carico: Q. At the time the agreement that is 
now in His Honor’s hands was executed did you and 
the other members of the group also discuss what your 
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plans were with respect to this property that was ulti- 
mately to be acquired? 

The Court: Pardon me, just one question before 
tam Thiswagreementof April 23rd, which®you just 
looked at, in the amounts of money referred to in the 
agreement is included, I take it, such amount of the 
trust funds as would constitute one percent of the pur- 
chase price, is that correct? 

The Witness: Yes, sir, that is correct. 

The Court: All right, go ahead. 

The Witness: Well, the group, as such, discussed 
the property and its potential very carefully and con- 
sidered any number of possibilities which were related 
to the income which we might expect to receive and 
whether or not we were able to receive enough income 
to carry the property for a certain length of time, and 
all that sort of thing. Yes, sir, we considered it very 
carefully. 

Mr. Carico: Q. Asa result of those considerations 
did you reduce your verbal agreement to writing? 

A. We didn’t have a verbal agreement as to all of 
the considerations. 

QO. Mr. Williams, I will ask you to look at—ex- 
cuse me. 

Mr. Carico: I will have this marked as Defendant’s 
Exhibit next in order. [94] 


(Certificate dated April 23, 1953, marked De- 
fendant’s Exhibit B for identification.) 


Mr. Carico: Q. Would you examine this document 
and tell me if your initials appear on page | thereof? 
Mr. Brenner: Your Honor, I am going to object 
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to that document. Counsel hasn’t shown it to me yet. 
I think I know what it is. 

The Court: Show it to him. 

Mr. Carico: I just asked counsel before I introduced 
it, Your Henor. 

Mr. Brenner: Anything that they might have re- 
duced to writing of the Commissioner, ] cite the case 
of Niederkrome v. the Commissioner, decided by the 
Ninth Circuit recently, where they held that the minutes 
of an executive committee meeting of the company 
other than the taxpayer was hearsay as to the taxpayer. 

I also cite Standard Oil vs. Moore in this connection. 

The Court: It may be. However, overruled. Go 
ahead. 

Mr. Carico: Q. Do your initials appear on page 1 
of that agreement, Mr. Williams? A. Yes, sir. 

Q. Your initials appear on page two of that docu- 
ment? A. Yes, sir. 

Mr. Carico: Your Honor, I offer this as Defend- 
ant’s Exhibit B in evidence. [95] 

The Court: What is that? 

Mr. Carico: This is a memorandum of the verbal 
understanding of the parties as to what was to be 
done with this property. 

Mr. Brenner: Your Honor, I object to its admis- 
sion on three grounds, that is hearsay, that it is ir- 
relevant, and that it is immaterial. 

The Court: Overruled. It might not be important 
in the ultimate decision, but in view of this agreement 
and that funds of the trust were included in it, I will 
allow it. 
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Mr. Brenner: Does Your Honor consider it neces- 
sary for counsel to take an exception to your ruling? 

The Court: Your exception will be noted. 

Mr. Brenner: Thank you. 

Mr. Carico: Your Honor, may I interject this one 
point here? 

The Court: No. Just proceed. 


(Defendant’s Exhibit B for identification re- 
ceived in evidence. ) 


The Court: Well, let’s take five minute’s recess. 
(Short recess.) 


Mr. Carico: Q. Now, after the purchase of the 
San Bruno Land Company stock, the corporation was 
liquidated and you and Mr. Wunderlich and Mr. Con- 
way took title to the land as tenants in common, is 
that correct? [96] 

A. Yes, sir. 

©. In order to accomplish this purpose or this 
acquisition did you obtain some temporary financing 
from a San Francisco bank? 

A. In the acquisition we acquired temporary financ- 
ing from the American Trust Company and the San 
Francisco Bank advanced some of the permanent fi- 
nancing later. 

Q. How much was advanced by the American Trust 
Company ? 

A. Well, as I recall, their original loan was around 
$750,000 which was paid immediately upon completion 
of the purchase of the stock, and then the land was 
encumbered and some of the funds from that helped 
to pay out these other charges. 
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QO. Now, with respect to the financing obtained 
from the San Francisco Bank, was that obtained on a 
5-year note? 

A. No, as I recall it was on a short-term basis. I 
am a little hazy on that, but I know the conditions 
were very severe and I think the note only ran for one 
year. 

Q. A l-year note? What was the amount of that 
note? 

A. The total was supposed to be $500,000, I think, 
and a lesser amount was advanced. 

Q. It was four hundred and fifty thousand—(in- 
audible to the reporter ). 

A. It wasa lesser amount, as I recall it. 

Q. Now, on June 8, 1953, did you, Mr. Wunderlich, 
Mr. Conway [97] quit-claim the land acquired from the 
San Bruno Lands Company to the entire group of 
tenants in common? 

A. We quit-claimed and I believe that is the date, 
yes, sir. 

Mr. Carico: May I have this marked? 


(Document entitled Quit-Claim Deed marked 
Defendant’s Exhibit C for identification.) 


Mr Carico: ©. Were are a couple more dochmemc 
for you to look at. Will you tell me whether your signa- 
ture appears on page 2 of that document? 

A. Yes, it does. 

Q. Is that the deed by which you conveyed the un- 
divided interests to the group? 

A, It appears to bea copy o1 a decd) yes, 
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Mr. Carico: I offer this as Defendant’s Exhibit C 
in evidence. 

Mr. Brenner: No objection. 


(Defendant’s Exhibit C for identification, re- 
ceived in evidence. ) 


Mr. Carico: Will you mark this, please? 


(Document, Assignment of Leases, marked De- 
fendant’s Exhibit D for identification.) 


Mr. Carico: ©. Now, on that same date did you 
also execute an assignment of the leases held by 
San Bruno Land Company and acquired by yourself 
and Mr. Wunderlich and Mr. Conway to the other 
tenants in common? [98 | 

A. We executed an assignment and I presume it 
was on the same date. 

©. Would you examine this document and tell me 
if your signature appears on page 2 thereof? 

A. Yes, sir, it does. 

Q. Is that a copy of the assignment of leases, Mr. 
Williams ? Pe Niesecity 

Mr. Carico: I will offer this as Exhibit D in evi- 
dence. 

Mr. Brenner: No objection. 


(Defendant’s Exhibit D for identification, re- 
ceived in evidence. ) 

Mr. Carico: Q. Mr. Williams, at the time the 
quit-claim deed and the assignment just referred to 
were executed, did you, Mr. Conway and Mr. Wunder- 
lich receive from the entire group of tenants in common 


86 United States of America vs. 


(Testimony of George W. Williams. ) 
a power of attorney dealing with the handling of the 
land? 

A. We had a power of attorney dealing with the 
leases and I presume it extended to the land. I don’t 
recall it. 

©. Would you examine this document and tell me 
if your name appears on page 2 thereof? 

A. Yes, sir, it does. 

©. And does your name also appear on page 2 as 
trustee for the trust of the present plaintiff herein? 

A. Yes, sir, it does, 

Mr. Carico: I offer this as Defendant’s Exhibit 
next [99] in order in evidence. 

Mr. Brenner: No objection. 


(Document entitled “Power of Attorney” ad- 
mitted in evidence as Defendant’s Exhibit E.) 


Mr. Carico: Q. Now, Mr. Williams, I believe you 
stated on direct examination that you made this invest- 
ment or made this purchase on behalf of the trust be- 
cause you considered it a good investment, is that cor- 
heat" A esyesiit, 

©. What were the rentals produced by this land ac- 
quired from the San Bruno Land Company at the 
time? 

A. Well, at the time of acquisition the rentals were 
very nominal. 

QO. About $615 approximately ? 

A. I was going to say 700. That is approximately 
right, yes, sir. 

©. And these were from leases to flower growers 
and sheep grazers or for agricultural purposes? 
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A. The principal income was from agriculture and 
there was one dollar being paid by the Government for 
a very substanital part of the land—one dollar per year. 

Q. That one dollar being paid by or on behalf of the 
United States Navy? AY Yess si: [100] 

Q. And that was for a portion of the land that was 
not later transferred to Consolidated is that right? 

A Wes, sir. 

©. These rentals were subsequently increased to 
roughly $1,070, isn’t that correct? 

A. Immediately after the acquisition we raised all 
of the agricultural rentals, yes, sir. 

Q. Effective in November, 1953? 

A. Well, almost immediately after acquisition. As 
soon as we could. I don’t recall the effective date. 

Q. Mr. Williams, with respect to this property 
which you have characterized as a good investment I 
would like to ask if you know what the normal return 
on real property is in the Peninsula area south of San 
Francisco, investment real property? 

A. Well, I don’t think there is any such thing as a 
normal return. There are returns that people hope 
to get from property. A normal return would be, say 
6% on some property and on others it would be 10%. 

©. It would not be lower than 6% though? 

A. I would say on investment acquired with the 
expectation that it would pay less than 6%, it would 
not qualify as an investment unless it were expected 
that the property would appreciate fast enough to gen- 
erate 6% or more. 

Q. Do you know what the taxes were on this 
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property [101] acquired from San Bruno Land Com- 
pany? 

A. Ido not recall, no. 

Q. After these transactions whereby San Bruno 
Land Company was acquired, dissolved and the land 
went to all the tenants in common, how was the property 
managed, the real property? 

A. Well, the management of the real property was 
comparatively simple. In connection with the leases, 
why, the group, we sent them out notices, as I recall, 
advising of the increased rentals. We didn’t have any 
manager of the property as such at all. 

QO. Was a single bank account maintained for the 
property? A. Yes, Sai. 

Q. Were the rentals received from these agricul- 
tural leases deposited within that single bank account? 

A. Yes, sir. 

Q. Were expenses, other than taxes, paid from that 
bank account? 

A. Yes, sir, minor expenses. 

Q. What is that? 

A. I say those were minor items. The tax was the 
principal item and very little was involved in connection 
with the handling of this property. 

Q. Who gave the authorization to draw the checks 
for these disbursements for expenses? [102] 

A. Well, I think the original committee had to give 
the authorization. 

QO. Which committee is that? Yourself, Mr. Wund- 
erlich, Mr. Conway and— 

A. The ones that were delegated with the power of 
attorney to negotiate with respect to leases. 
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QO. Mr. Williams, I show you the accounting intro- 
duced as Plaintiff’s Exhibit 2. 

x. “Mes sir: 

QO. Would you tell me who prepared that account- 
ing? Or let me clarify that: Who prepared the ac- 
countings during 1953 for the group? 

A. Well, an employee of our company prepared the 
accounting. . 

QO. When you say “your company” you mean G. W. 
Williams Company? 

A. G. W. Williams Company, yes. 

©. Now, with respect to the expenses, taxes on this 
property acquired from the San Bruno Land Company, 
in 1953 were those shared in proportion to the contribu- 
tions or investments in the land? 

A. Yes, I would say so. Taxes and everything were 
shared on the basis of their interest in the property. 

Q. Now, with respect to this financing, did each of 
the tenants in common assume a proportionate share 
of the financing? 

A. No, as I recall the Wunderlich trust didn’t as- 
sume any [103] responsibility with respect to the fi- 
nancing. 

QO. Did Mr. Wunderlich personally? 

A. Mr. Wunderlich personally assumed the financ- 
ing. 

Q. After this land was acquired from San Bruno 
Land Company, didn’t the group announce generally 
that it was available for sale? 

A. No, sir, it did not. They were very careful 
about that because it was not for sale. If anyone had 
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inquired they would have been told that it was not for 
sale. 

©. You did not consider a possible sale to a man 
by the name of Chris McKeon at one time? 

A. We considered he might be an eventual pur- 
chaser, but after the acquisition of this property we ad- 
vised it was not for sale. We were qualifying it as an 
investment to the best of our ability. 

Q. Qualifying it in what respect? In tax respects? 

A. Yes, sir. 

Q. In October of 1953, were you, Mr. Wunderlich, 
Mr. Conway and Mr. Culligan, Mr. Burrows and I be- 
lieve it is Boettcher Company instrumental in forming 
a corporation known as Consolidated Lands Company? 

Mr. Brenner: Your Honor, I am going to object 
on the grounds that it is irrelevant and immaterial who 
are the shareholders or organizers of Consolidated 
Lands. The plaintiff here, Lois W. Rosebrook, has 
testified that she was neither a [104] shareholder, 
officer or direcotr or in any way interested in Con- 
solidated Lands, and it is immaterial who the share- 
holders were. 

The Court: I have in mind her testimony that she 
had no connection with it. However, the objection will 
be overruled. 

The Witness: As I recall, we did institute some 
sort of proceedings at about that time. 

Mr. Carico: Q. Mr. Williams, I show you a 
document entitled ‘Articles of Incorporation of Con- 
solidated Lands, Incorporated.” Unfortunately, your 
signature does not appear thereon. 
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Mr. Carico: Mr. Brenner, will you stipulate that 
this is a true copy of the articles of incorporation? 

Mr. Brenner: Yes. I am making no objection to 
any of these documents under the best evidence rule. 

Mr. Carico: This is unsigned, Your Honor. 

Mir. Brenner: That's all right, too. Your Honor. 
sometimes the photographic process doesn’t pick up the 
signatures but they are genuine copies. 

Mr. Carico: Q. To the best of your knowledge, 
Mr. Williams, are these the articles of incorporation 
of Consolidated Lands, Incorporated? 

A. Yes, sir. 

Mr. Carico: I offer these as Defendant’s Exhibit 
mesets|| 105] inverder. 

Mr. Brenner: I would like to record my objection 
to the articles on the grounds of immateriality, ir- 
relevancy, and also that as to any recitals therein they 
are hearsay as to this plaintiff. 

The Court: Yes, that is right, they would be hear- 
say. For the limited purpose shown—(inaudible to the 
reporter ). 

Mr. Carico: I am showing, Your Honor, that they 
follow exactly what they contemplated by that April 
1953 memorandum. 

The Court: All right. It may be admitted. 

(Articles of Incorporation of Consolidated 
Lands, Incorporated marked Defendant’s Exhibit 
F in evidence. ) 

Mr. Carico: Q. Mr. Williams, with respect to one 
of my previous questions, I asked you whether an an- 
nouncement had been made that this land was available 


o2 United States of America vs. 


(Testimony of George W. Williams. ) 

for sale. Possibly you misunderstood me. I would 
like to read you a portion of the transcript from the 
Tax Court trial involving your daughter, and ask you 
if this is not the statement which you made at that 
time: 

“Mr. Brenner: Q. Mr. Williams, you have 
testified that you considered the possibility of a 
sale for the portion of this property. Did you fix 
in your own mind any timing for that sale? 

“A. Well, as to this property we as members 
[106] of the group and individually acquired it 
defintely as an investment, looking forward to a 
capital gain, and we did not expect to entertain 
any offers that might be made to us and the 
time of which would not qualify the property for 
a capital gain. 

“Tf any offers were to come in on this property, 
which was a possibility because an announcement 
had been made in event that it was available and 
we figured that others might be interested in of- 
fering an increase in price which might be ac- 
ceptable to us in a reasonable length of time, but 
that was one of the considerations.” 

Does that refresh your memory to any extent as to 
whether an announcement had been made that this 
property was for sale? 

A. Well, in referring to ‘an announcement” I] re- 
ferred to the announcement of the purchase of the 
land by our group, and the land from the standpoint 
of investment properties and shopping center property 
and so forth, was available and has always been availa- 
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ble for that purpose. I didn’t mean to convey that the 
property was being offered for sale because it definitely 
was not. 

The Court: Because what? 

The Witness: It was not being offered for sale, 
definitely. [107] 

Mr. Carico: Q.. It was being retained to be sold 
to Consolidated Lands Company ? 

A. “No; sir, 1t was*not. 

©. Are you presently an owner of an interest in 
Consolidated Lands Company ? 

A. Yes, sir. 

©. Are you an officer of Consolidated Lands Com- 
pany ? Ae oes sim 

©. Are you a director of Consolidated Lands Com- 
pany? De Yes, Sile 

QO. Now, Mr. Williams, on December 18, 1953, the 
trust for your daughter, Mrs. Rosebrook, was termi- 
Mated, is that*correct? POY co cin 

Mr. Carico: May I see a copy of the trust agree- 
ment? I believe the only one we have is appended 
right here, the Declaration of Trust. 

QM. Is it not correct that in establishing this trust 
you contemplated the termination on March 4, 1960, 
if you and your wife survived that long, or if either 
you or your wife survived that long? 

A. Well, I don’t recall the exact date. The trusts 
were terminated prior to the date we expected to term- 
inate because of a ruling with respect to trusts which 
indicated the original purpose could not be achieved 
by continuing on the trust, and [108] that is the only 
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reason they were terminated. It had nothing to do 
with this transaction whatsoever. [108-A ] 

Q. It was an income tax ruling or an estate tax 
ruling, or something like that ? 

A. Well, it was an estate tax ruling to the effect 
that trusts which were set up wherein the donor thereof 
was the trustee could not—that the property would still 
be included in the estate of the donor, and when that 
ruling came out, I wished to achieve the original ob- 
jective of the trust, namely, to divest myself entirely 
of any interest in that property from an estate tax 
whatever. 

©. Now, when these assets were distributed to Mrs. 
Rosebrook, what did you tell her, if anything, with re- 
spect to this one percent interest in the former San 
Bruno Lands as to the value of it or the purpose for 
which it had been acquired? 

A. Well, I told her this particular property had 
been purchased for investment, that I thought we had 
secured it at a very reasonable price, and that I was 
certain she could sell it for substantially more at some 
subsequent date. 

©. To your knowledge, what was the extent of 
Mrs. Rosebrook’s familiarity with real estate invest- 
ments and dealings at the time this property was dis- 
tributed to her? 

A. Well, I would say she had a general knowledge, 
being in a family where those matters were occasion- 
ally discussed, but I don’t think she was an expert 
by any stretch of the imagination. 

©. Did she suggest, at the time this property was 
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[109] distributed to her from the trust that family 
meetings be held concerning the manner in which the 
property should be handled and managed and organized? 

A. Well, at the time or shortly thereafter she was 
somewhat concerned when I said that the properties 
were her responsibility and that she had to manage 
and look after it and prepare her own income tax re- 
turns, and so on, and so she thought it would be a good 
idea to get some further information and she sug- 
gested the family meetings which we have held from 
time to time since that date. 

©. In indicating her concern, did Mrs. Rosebrook 
state that she would like your opinion or recommenda- 
tions on how the property was to be handled ? 

A. No, I don’t recall her asking for my opinion on 
the matter at the time, but I am sure if she had any 
questions, why, she would ask me about them and I 
would answer her to the best of my ability. 

©. Do you know of your own knowledge if Mrs. 
Rosebrook thought highly of your recommendations and 
your business dealings in the handling of real estate? 

A. Well, I hope she did. I don’t know. 

QO. Mr. Williams, isn’t it a fact that at the time 
you distributed this trust you fully expected Mrs. Rose- 
brook would follow your wishes with respect to the 
San Bruno Lands? 

A. Well, I hoped she would but I had no guarantee 
to that. [110] 

©. But you hoped she would? 

m Yes, | hoped she wow I “theushtt was a 
good deal. 
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©. Now, turning to the sale to Consolidated Lands 
in 1954, when was this first considered by the group? 

A. Well, I can’t say just exactly. When that was 
brought up, Conway and Culligan were interested in 
that line of procedure and the rest of us were not 
necessarily so. I don’t recall the time. 

Q. Do you happen to recall when a Mr. Orville 
Decker was requested to make an appraisal of this 
property to be sold to Consolidated Lands? 

A. Well, I think that was sometime in 1954. 

©. How early in 1954? 

A. I would say it must have been at or about the 
time of the sale of the property we would have se- 
cured that appraisal, I think. 

©. Have you experienced or have you had personal 
experience in appraising real property? 

A. Yes, sir. I appraise them, not for other people. 
but for myself. 

©. Have you had any experience or have you ex- 
amined any of these appraisal reports prepared, quite 
extensive, considering surrounding land and use to 
which the land can be put, offers on it, capitalized 
rate of return and items like that? Are you familiar 
with those? [111] A. Yes, | amat 

Q. Usually they are done up in a nice, fancy cover 
and— 

A. I can’t say I always agree with them, but I 
understand what they are getting at. On real estate 
everyone has to make their own appraisal based upon 
the information they have. 

Q. Now, is that a process that can be done over 
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night or within, say, one or two days, say, with a tract 
of land amounting to some 860 acres? 

A. To an experienced investor, I would say that he 
might come closer to the true value of a piece of prop- 
erty than probably some of these M.A.I. appraisers who 
appraise it because he might have a little more vision 
than they do and realize the potential of a piece of 
property more than an appraiser might give credit to. 

Or You wereea diréctorwand officer of thee Con- 
solidated Lands at the time it was purchased from the 
group? Do Yes, sir, 

QO. What was your title as an officer? 

A. Iwas president of Consolidated Lands. 

Q. Did you conduct negotiations on behalf of Con- 
solidated Lands for the purchase of this property? 

A. I had something to do with it, surely. All the 
members of the group participated in the negotiations 
because they all had to be satisfied. 

©. Did Mrs. Rosebrook know that you were presi- 
dent of [112] Consolidated Lands? 

A. I don’t know whether she did or not. 

Q. Had she not been present at meetings held by 
Consolidated Lands, or at least waiting for you, as 
she put it, I believe, outside the door? 

A. Well, it’s a matter of timing. At sometime, 
why, she learned that I was president of Consolidated 
Lands, and she might have known it from the in- 
ception, but I don’t recall at what time she acquired 
the information. 

Q. Now, at the time— Well, strike that. You did 
present the proposal to Mrs. Rosebrook on behalf of or 
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concerning the sale this some 885 acres to Consolidated 
Lands, did you not? A. Yes, sir. 

Q. At that time did she know that you were an 
owner and/or president of Consolidated Lands? 

A. Iam sure she did, yes, sir. 

QO. Mr. Williams, how did the group arrive at the 
price that it asked for the property sold to Consolidated 
Lands? 

A. Well, in connection with the determination of 
the price, I recall very definitely Mr. Wunderlich stat- 
ing definitely that he would never sell a piece of prop- 
erty there for less than double what he paid for it. 
And in connection with dealing with a smaller piece of 
land, some of the rest of us at least had information 
as to the asking price ofelandsin the area and [113] 
a price of $2,000 an acre appeared to be right in line 
with the price being asked by adjoining land of com- 
parable elevation and difficulty in handling. 

QO. Mr. Williams, I show you Defendant’s Exhibit 
B, a memorandum on which you have previously iden- 
tified your initials. Would you read this sentence right 
here starting with “The development—’” 

Mr. Brenner: Your Honor, I am going to object 
to the reading into the record of anything in it, since 
I have already objected to the admission of the docu- 
ment itself, 

The Court: All right, the objection will be over- 
ruled. Go ahead. 

The Witness: “The development corporation will 
pay for said land an average of $2,000 per acre, which 
sum may vary with the individual parcels, but which 
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shall meet the average by the time all the property has 
been purchased.” 

Mr. Carico: Q. Mr. Williams, was any considera- 
tion given that statement at the time you set the $2,- 
000 purchase price? 

A. I can’t understand what you are getting at. Of 
course there was consideration given to it. In a piece 
of property of this kind some of that land is ab- 
solutely waste land and some land is suitable for de- 
velopment, and so you look at the land and you con- 
sider what parts can be developed and which parts are 
waste land, and from your knowledge of the property, 
[114] why, then you come up with a price that can 
be paid for the entire parcel. 

Certainly there was consideration given to that. 
That’s an average price for the entire piece. Some of 
it even now will never be developed, can’t be developed. 

©. Do you know what the cost was of the 885 acres 
that was sold to Consolidated Lands Company ? 

A. Well, as I recall, it was about, netting it out, 
around eleven hundred, eleven hundred and fifty dol- 
lars an acre, the cost to the individual. 

Q. Mr. Williams, was one of the members of this 
tenant-in-common group American Homes Develop- 
ment Company of which we have previously spoken? 

A. Wes, sir: 

Q. You area director of American Homes Develop- 
ment Company ? 

The Court: He has already testified to that. 

Mr. Carico: Yes, that’s correct, Your Honor. 

Q. Mr. Williams, would you examine this document 
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entitled Special Board of Directors Meetings of Ameri- 
can Homes Development Company, January 27, 1954? 
Does your signature appear thereon? 

A. Yes, sir, it appears on the waiver of notice. 

QO. Would you review the contents of the minutes 
of that meeting just briefly? [115] 

A. Well, the meeting was called to discuss the pro- 
posed sale of the American Homes Development Com- 
pany’s interest in the portion of the land in which it 
had an interest at San Bruno. 

Mr. Brenner: Your Honor, I object to the reading 
of this, and I am going to object to the admission of 
it on the ground that any recitals therein are completely 
hearsay as to petitioner, and also that any intent that 
American Homes might have had is completely irrele- 
vant. 

The Court: I think we are getting a little far afield 
now, don’t we? 

Mr. Brenner: Any intent that American Homes 
might have had is completely irrelevant as to this plain- 
tiff here. 

Mr. Carico: Yourhionor, onsthat point Mr, Wile 
liams, while it is true that this is a statement from 
the minutes of a Board of Directors’ meeting of 
American Homes Development Company, Mr. Williams 
was a director, he was present. This purportedly rep- 
resents the minutes of those meetings, and while it does 
represent the intent of American Homes Development 
Company, it must also represent Mr. Williams’ intent 
because he was— 

The Court: Objection sustained. 
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Mr. Carico: May I have this marked for identifica- 
tion? 

(Document entitled Special Board of Directors 
Meeting, American Homes Development Company, 
Jan. 27, 1954, was marked Defendant’s Exhibit 
G for identification.) [116] 


Mr. Carico: Your Honor, may I be heard on this 
last document ? 

The Court: Why don’t you take it up, continue 
with some other subject, and take it up at some other 
time? Mark it for identification and you can reserve 
it. 

Mr. Carico: All right. I have concluded my cross- 
examination. 

The Court: All right. Do you want to discuss this 
document ? 

Mr. Carico: Your Honor, this document is the ex- 
pression by one of the members of the group, which I 
think we have sufficiently established that it acted to a 
certain degree in concert now. It contains an expres- 
sion that this sale to Consolidated Lands Company is in 
furtherance of the intent expressed by Plaintiff’s Ex- 
hibit B, namely, the memorandum entered into just 
prior to the acquisition of the property. I think it is 
necessary to tie the whole thing together. 

The Court: It may be. There is no use bringing 
into this case involving this type of sale something in- 
volving an interest of another person. We have ad- 
mitted sufficient concerning what the trustee did or did 
not do. I think that’s going far afield. 

Mr. Brenner: Your Honor, so far as we can see, 
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there is no concert shown other than the usual manner 
in which [117] tenants in common operate or concert 
with one another. 

The Court: Pardon me for just a minute. What 
are you offering to prove? Tell me, counsel, what are 
you trying to show? 

Mr. Carico: Your Honor, in this case we are deal- 
ing with, under the Government’s position, a joint ven- 
ture or partnership. 

The Court: What are you trying to show by this 
document? 

Mr. Carico: To show that this was the intent of 
the group at the time of acquisition of the property. 

The Court: Sustain the objection. I think we have 
gone far enough. 

Mr. Carico: It is in, then, for identification. 

The Court: Are you finished with this witness? 

Mr. Carico: I am finished with this witness. 

The Court: Do you have any questions? We 
might finish up with this witness, if you have. 


Redirect Examination 
By Mr. Brenner: 


Q. Mr. Williams, there was admitted into evidence 
Defendant’s Exhibit B, purporting to set out the in- 
tent of the parties in acquiring this property. Was that 
the only intent that you had? [118] 

A. No. As I recall that document, it was merely 
one course of action that might be followed. Certain 
contingencies arose with respect to the property. We 
had a number of courses of action outlined to us and 
it depended as to which we would follow largely on the 
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basis of the income we could generate on the property 
being acquired. 

The Navy lease was the key to the whole situation. 
If they continued to pay us a rental, we could hold the 
property for some time, which was our expectation. If 
the lease fizzled out, why, then we had to follow an- 
other course of action. 

Q. Did the lease fizzle out? 

A. Yessir, ittdid: 

©. What other considerations were involved there? 

A. Well, we had made a commitment to the San 
Francisco bank on a relatively short-term note, and the 
condition of that loan was that the funds that we se- 
cured in connection with this Wherry Housing project 
combination and the sale of an elementary school site 
were to be applied to the loan; and while we sold the 
elementary school site on a condemnation, the Wherry 
Act folded and the Navy, in effect, decided to not pur- 
sue its lease any further and so we didn’t have any in- 
come to carry on and meet our obligations. We had to 
consider other means of handling the property. 

QO. Mr. Williams, Exhibit B will reveal that it is 
[119] entitled Memorandum, and that it bears certain 
initials, including your own. Is it your practice to ini- 
tial contracts in your course of business? 

A. Well, only as respect to corrections, With respect 
to contracts, we make many verbal contracts in the con- 
tracting business, and with respect to written contracts, 
why, we sign our name. In the use of initials, it in- 
dicates that we have read it and we know the contents 
of it, but we wouldn’t ordinarily write a document and 
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say, “This is a contract,’ and then try to make it a 
contract by signing our initials. That just—well, we 
wouldn’t do anything of the kind. 

Q. Did you consider this Exhibit B entitled “Memo” 
a contract? 

A. No, sir, it was not a contract and it was never 
considered as such. 

©. I ask you to observe Exhibit B for a moment, 
Mr. Williams. Does this refer to the petitioner, Lois 
W. Rosebrook, by her present or former name? 

A. No, she is not identified in any way with this 
document. 

©. Did she sign it? 

A. No, sir. I don’t believe she has ever seen it, as 
a matter of fact. 

Q. Do her initials appear thereon? 

Ae Nasir. 

©. Do you remember the background against which 
this [120] memorandum was drawn? 

A. Well, yes, I have had occasion to have my mem- 
ory refreshed that I recall while we were negotiating 
on this property and prior to the final purchase, we were 
trying to determine how we would handle this property 
in the event it was secured, and how we would carry it 
as none of us wished to put in any additional funds 
after the initial investment, which was straining the 
resources of some, and there were various alternatives 
that were open to us. Now, at the time of the pur- 
chase, we thought the Wherry Housing Act would go 
through and we— 

QO. Would you enlarge upon that, you thought the 
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Wherry Housing Act would go through? 

A. The Navy either had under condemnation or was 
about to file a condemnation and had actually had 
plans prepared, preliminary plans prepared for an apart- 
ment house project which would use 40 or 50 acres of 
this property, and we were expecting some compensation 
for that. 

Further, in discussing this purchase with the Navy 
prior to our final signing, it was indicated that the Navy 
would expect to pay a reasonable value for the prop- 
erty after the termination of the lease, which was to 
be shortly after our acquisition, and we figured that 
ie Tettrm irom the lease and the return irom the 
Wherry Housing Act would make it possible for us 
to carry this property for some time. [121] 

Now, there were other possibilities involved. Other 
people were negotiating for this property. I had been 
advised confidentially that offers were in in excess of 
the amount that the property had been optioned to us 
at, and I advised the group that there was a very good 
possibility, if they wished to hold onto this property 
even for a comparatively limited period of time, that 
they might be able to sell it as a whole and realize a 
capital gain on their investment. 

And other possibilities were that if we couldn’t make 
any sale, that some interested parties in the group 
might wish to attempt some development of some of 
the property. And in connection with that, why, that 
memorandum was written. 

The sole purpose of the memorandum, so far as I 
can determine, was to change the interest of Conway 
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& Culligan in the company that would develop if that 
particular alternative came to pass. 

Q. Change it in what way, Mr. Williams? 

A. It would increase their percentage in the prop- 
erty from a sixth to a third. 

©. Was your interest to be changed by this memo- 
randum? 

A. Our interest was not affected in any way what- 
soever by the memorandum. 

©. Do you have a copy of this memorandum, Mr. 
Williams? 

A. No, sir, I do not. 

Q. How many sales of real estate have you per- 
sonally made, [122] say, in the last 40 years, Mr. Wil- 
liams? 

A. How many sales? 

Q. Of real estate have you made in the last 40 
years—personally, that is, as an individual ? 

A. Well, I doubt if I have made over ten in 40 
years, and it may be less than that. That’s a long 
time. 

Q. Mr. Williams, are the underlying interests of the 
tenants in common in the land of the same amount or 
parallel to the shareholding interest in Consolidated 
Lands? 

Mr. Carico: Your Honor, I fail to see the material- 
ity. We are not urging capital contribution on the 
part of anyone at this time. 

The Court: Go ahead. 

The Witness: Would you repeat the question, 
please? 
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Mr. Brenner: Q. Yes. The percentage ownerships 
of the underlying interests as tenants in common in the 
land set out in the documents at such and such a per- 
cent, do those same individuals hold exactly the same 
shareholding interests in Consolidated Lands? 

A. Oh, no, absolutely not. The interests were quite 
different. As a matter of fact, there was a substan- 
tial interest in Consolidated Lands that was not in the 
other property whatsoever. 

©. Where there any interests in the property which 
were not shareholders in Consolidated Lands? [123] 

A. Yes, there were; over twenty-two percent. 

Q. Including the plaintiff herein? 

A. The plaintiff had no—my daughter had no in- 
terest in Consolidated Lands whatsoever. 

Mr. Brenner: Your Honor, that concludes my redi- 
rect examination. 

the Court; Allright. 


Recross-Examination 
By Mr. Carico: 

Q. Mr. Williams, in referring to this memorandum 
of April 23, 1953, you stated that other courses of ac- 
tion had been contemplated. Pro V CSiSIK, 

©. Were any of those reduced to memorandum 
form? 

A. No, they were not. There wasn’t any need to, 
so far as I could determine. 

©. There was a need to reduce this plan of action 
to memorandum form? 

A. Only on the part of Conway & Culligan, who 
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wanted to be sure that if this course were followed 
their interest was changed. 

©. Now, you stated that the Navy lease fizzled out, 
as government leases sometimes do. When did this 
occur ? 

A. Well, I would presume that we had advice of that 
a few months after we secured the property, although 
we collected [124] on the lease, I guess, for some 20 
months or so. 

Q. Following the date you acquired the property ? 

A. Following the date, yes, sir. 

Q. Now, with respect to this Wherry Housing ac- 
tivity that was contemplated, that is, in effect, a con- 
demnation proceeding, isn’t it, whereby the Government 
purchases your land? 

A. The Government can condemn or it can negoti- 
ate, but you have to sell if they determine they want 
the property. 

Q. And you were looking for a certain number of 
funds to help carry this property from what at that 
time you hoped would be a Wherry Housing condemna- 
tion or sale, is that correct? A. Yes, sir. 

©. Was this necessary because the property would 
not carry itself as an investment otherwise? 

A. The property, the income from the rental of the 
bare land, like many farming properties, it won’t pay 
the interest and taxes on it but still it is investment 
property from the standpoint of its potential. You 
are correct in your assumption that the property would 
not carry itself unless the Navy lease continued in ex- 
istence. 
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QO. You stated again with reference to this Defend- 
ant’s Exhibit B, the memo of the San Bruno land, 
that it “does Tiet refer toethe petitiemer. Does it wefer 
to you as representing the trust for the petitioner ? 

A. I don’t know that it refers to me in that re- 
gard. [125] 

The Court: Isn’t it clear on its face? Can’t we 
look at it? 

NMieCcarico: Yes. 

MherCourt: He doesn’t have to tells that. 

The Witness: I notice on here, and I—like you say, 
I don’t recall this memorandum too well, but it ap- 
pears that “trust for children” has been crossed out 
here. I don’t know when it was done or why it was 
done. 

The Court: Are you going to be very much longer 
with this witness? 

Mr. Carico: I think I have about one question 
more, if I can decipher my notes here, Your Honor. 

The Court: That’s fine. 

Mr. Carico: Q. Mr. Williams, in the light of your 
next to last statement concerning this property, is it 
not true that the land that was sold to Consolidated 
Lands in February of 1954 was not suitable for long- 
term investment property? 

A. Oh, I wouldn’t say that. I would say that it 
had very good potential as a long-term investment. 
The only trouble with the land was that it had no in- 
come possibilities, and to buy it for investment, you had 
to have some other income to pay the taxes and to 
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carry that land to realize the appreciation which I 
thought would occur in the next two or three years. 

The Court: Is that your question? 

Mr. Carieo: What isstour Honor. #20] 

Mr. Brenner: Your Honor, may I have one more 
question? 

The Court: Yes. 

Mr. Brenner: Mr. Williams, when did you first 
learn that the Wherry Housing project which you had 
counted on to supply income to carry the land had 
fallen through? 

The Witness: Oh, I can’t answer that exactly, but 
that was almost immediately after the acquisition, as ] 
recall. The thing just folded. The Navy changed 
its entire policy at about that time and we were left 
sort of high and dry. 

Mr. Brenner: Your Honor, I have no further ques- 
tions, but at this time I would like to make a motion 
to submit to the Court a memorandum of points and 
authorities which Your Honor might like to take under 
submission. 

The Court: All right, with respect to what? 

Mr. Brenner: J would lke to make a motion to 
strike Defendant’s Exhibit B and just submit a mem- 
orandum of points and authorities on the subject. 

The Court: You may do that, certainly. 

Mr. Carico: Your Honor, I am afraid I do have 
one further question here. 

©. Mr. Williams, you stated that you were not— 
or that this property was suitable for long-term in- 
vestment property. 
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Mr. Carico: Your Honor, with respect to Defend- 
ant’s Exhibit G, which we have gone over before, this 
is the minutes [127] of the Board of Directors’ meet- 
ing at which Mr. Williams was present. 

The Court: We will take it up tomorrow morning, 
if you wish. 

Mr. Carico: It states in here, Your Honor, that the 
property being sold is “mainly suitable for residential 
development and not long-term investment.” It is di- 
rectly contrary to his previous testimony. 

The Court: Well, that’s your statement. 

Mr. Carico: May we offer it for the purpose of 
impeachment, limited to that? 

The Court: There is no foundation for that. Is 
his signature on that? 

Mr. Carico: He has examined it and said it is the 
minutes—this was examined previously, all right. 

The Court: All right, you can re-present it tomor- 
row morning. We will take a recess until tomorrow 
morning at 10:00 o’clock. 


(Adjournment taken to Wednesday, August 24, 
1960, at 10:00 o’clock a.m.) [128] 


Morning Session, Wednesday, August 24, 1960—10:00 
o'clock A.M. 


The Clerk: Charles and Lois Rosebrook versus the 
United States of America, for further trial. 

Mr. Brenner: Your Honor, I think when we con- 
cluded yesterday, Mr. Williams was still on the stand. 

The Court: I thought we had finished with him. 
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Mr. Brenner: I believe counsel was going to submit 
one more thing which maybe was pertinent to Mr. 
Williams. 

Mr. Carico: There was some question, Your Honor, 
as to whether Mr. Williams had signed the minutes of 
the meeting of the American Home Development Com- 
pany and was present at that meeting. I believe I had 
already laid the foundation. 

The Court: Do you want the witness any further? 

Mr. Carico: Yes, 1 dojai Mr. Brenner <sertously, 
has a question. I know he did object on the ground 
of foundation. 

The Court: Pardon me. Do you want the witness 
present? 

MieCaricos ier: 

The Court: I was under the impression you had 
finished with him. In fact, I kept court in session so 
you would finish with him. If you want him, call him 
back. 

Mr, Carico: Mr. Bremner, is there any real prob- 
lem about the foundation, because that’s the only thing 
I want. 

Mr. Brenner: Your Honor, I would have no objec- 
tion [129] to him calling him back as long as IJ can 
rebut or cross-examine on anything that is brought 
out. 

Mr. Carico: He is your witness, counsel. 

The Court: I wish you would make up your mind. 

Mr. Brenner: I have finished with him otherwise. 

The Court: Are you? 

Mr. Carico: I was finished with him until the ob- 
jection was raised, Your Honor. 
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The Court: That doesn’t answer the question. Are 
you finished with him or not? 

Mr. Carico: I am not finished with him. 

The Court: All right, call him up and ask him what 
you want. 

GEORGE W. WILLIAMS, 

called as a witness by the plaintiffs, being previously 
sworn, resumed the stand and testified further as fol- 
lows: 


Recross-Examination (Continued) 


By Mir. Carico: 


©. Mr. Williams, you previously testified that you 
were a director of American Home Development Com- 
pany, is that correct? Ay Viesweim 

©. Were you present at a Directors’ meeting on 
January 27, 1954, at which time the proposed sale of 
this property to Consolidated Lands Company was dis- 
cusssed ? 

Mr. Brenner: Your Honor, I am going to object 
here [130] because I will be objecting to the minutes 
of the American Home Development Company, and I 
believe my objection was sustained yesterday so any 
question in regard to those minutes would also be ir- 
relevant and immaterial with relation to this petitioner 
at this time. 

Mr. Carico: Your Honor, at this time, subject to 
my questioning, I intend to offer this for the purpose 
of impeachment. This contains the statements and dis- 
cussions of the Directors, one of whom was Mr. Wil- 
liams. It states specifically— 
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The Court: Are you trying to elicit through these 
documents something which you claim to be at vari- 
ance with his testimony? 

Mr. Carico: Very definitely, Your Honor. 

The Court: Then proceed for that purpose. 

Mr. Carico: Q. You may answer the question. 

A. I don’t recall the date of the meeting, but I was 
present at a meeting at which that matter was dis- 
cussed. 

QO. Mr. Williams, I direct your attention to Defend- 
ant’s Exhibit G. Does your signature appear thereon? 

A. Yes, sir. 

QO. Is that, to the best of your knowledge, the 
minutes of the meeting of the American Home De- 
velopment Company at which time this proposed sale 
tc Consolidated Lands was discussed? 

Fae sceetih dead ialloull] 

©. In reviewing that, does that accurately sum- 
marize what was discussed between yourself, Mr. Bur- 
rows and Mr. Williams, Jr. at that meeting? 

A. Yes, sir. 

Mr. Carico: Your Honor, I offer Defendant’s Ex- 
hibit G at this time for the purpose of impeachment. 

Mr. Brenner: I will object, Your Honor. There 
has been no foundation laid for what statements in 
this are contrary to statements made on the stand. 

The Court: Will you please indicate what you claim 
is contrary to the testimony ? 

Mr. Carico: Yesterday, Your Honor, Mr. Williams 
testified that this property that was sold was suitable 
for a long-term investment. The last sentence on page 
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1 summarizing the discussions between Mr. Williams, 
Mr. Burrows and another man at the Directors’ meet- 
ing states that, “The property being sold is mainly 
suitable for residential development and not long-term 
investment.” 

Furthermore, he also testified that this sale was not 
pursuant to any previous arrangement or plan. How- 
ever, this same set of minutes also contains the state- 
ment, ‘This sale will accomplish the company’s objec- 
tive when it made the acquisition of all the property; 
that is, it will only own property which is suitable for 
investment for the development of commercial estab- 
lishments on a lease basis,” which is at variance [132] 
with his statement that this was not anything that had 
been contemplated earlier. Mr. Williams at all times, 
as I brought out yesterday afternoon, had been a di- 
rector and officer of American Homes. 

The Court: I don’t think there is any reason why 
it shouldn’t be admitted for the limited purpose of what 
effect it may have on the witness’ testimony. However, 
it will not be considered substantive evidence as to 
what— 

Mr. Brenner: May I be heard on this, Your Honor? 
May I be heard on this? Mr. Williams testified as to 
what his intent in holding the property was and his 
purpose for holding the property for long-term invest- 
ment was. This is a different taxpayer, and what is 
long-term— 

The Court: Pardon me. It is being offered only 
insofar as the witness has tended to say that it re- 
flects what he discussed with others at this meeting. 
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Mr. Brenner: I don’t think it impeaches him, Your 
Honor. 

The Court: Well, maybe you don’t and maybe it 
doesn’t. However, it will be admitted for the limited 
purpose of what effect, if any, it has on the testimony 
of the witness. And as you know, an admission for 
that purpose does not make it competent to support 
any fact. 

Mr. Carico: Your Honor, I might point out one 
further thing. At the conclusion of the trial, I also 
intend to offer [133] that, subject to Your Honor’s 
finding that this was a joint venture, which we feel 
we have proved, as the statement of another joint 
venturer. 

The Court: Then you can re-offer it for another 
purpose at that time. 

Mr. Carico: Right. That will be done at the con- 
clusion of the trial. 

That is all the questions I have of the witness. 

Mr. Brenner: This having come in, may I ask 
three more questions? 

Whore (Coymiars Ne, 

The Clerk: Defendant’s Exhibit G in evidence. 

(Whereupon Defendant’s Exhibit G for iden- 
tification was received in evidence, for limited pur- 
pose noted. ) 


Further Redirect Examination 


By Mr. Brenner: 


Q. Mr. Williams, what would be a good long-term 
investment for you and for other tenants in common? 
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Would that necessarily be a good long-term investment 
for some other holder of an undivided interest in the 
property ? 

A. Well, a long-term investment that is good for 
one party might be very injurious to another party. 

©. Would you expand upon that a little, please? 

A. Well, for instance, one party might buy a vacant 
piece of land expecting to hold it for appreciation, and 
he would be [134] able to take care of the carrying 
charges and the taxes out of other income, whereas 
another investor might buy the same piece of land but 
not have the other income to carry it, and in that event 
it would be a burden and eventually foreclosed on him. 

So for one party it would be a very poor investment 
and for another party it might be a satisfactory in- 
vestment. It depends on the objective and the financial 
condition of the party. This American Home Devel- 
opment Corporation, that corporation had different ob- 
jectives, for instance, than I personally had in connec- 
tion with the property. 

QO. If American Homes or any other tenant in com- 
mon had insisted on a different time table in regard 
to the property, or a different course of action than 
you did, what would you do in that regard, Mr. Wil- 
liams? 

Mr. Carico: Objection, Your Honor. That is purely 
a hypothetical question. 

The Court: Yes, that is too speculative. He can 
explain that statement, which he has done. 

Mr. Brenner: @Q. Mr. Williams, these minutes pur- 
port to set out a course of action for American Homes 
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Development Company. If that did not meet with your 
personal objective, what would you do in this regard? 

Mr. Carico: Objection. 

The Court: I don’t understand this, frankly. I 
haven’t read that. [135] 

Mr. Brenner: The minutes here purport to set out 
a course of action which seems to the defendant to 
be binding upon other people in this trial. I want to 
establish the fact that these minutes and the course of 
action which American Homes had planned is in no 
way binding upon the other tenants in common who 
were owners of this property. 

The Court: It’s too much for me. Read it again. 


(Statement by Mr. Brenner read by the re- 
porter. ) 

The Court: There is nothing there for me to rule 
on. 

Mr. Carico: May I point out that the— 

The Court: You don’t have to point out anything. 
It is just a statement by counsel. 

Mr. Brenner: Why, I attempted to phrase it in 
question form. 

The Court: Well, I don’t get the question. Re- 
phrase it. 

Mr. Brenner: Let me try to rephrase it. 

QO. Mr. Williams, did you, as an individual, consider 
yourself bound by what American Homes stated its 
course of action and intended purpose was in these 
minutes ? ese Ihe, Ste, 

Mr. Carico: Objection, Your Honor. 

Mr. Brenner: ©. If there had been a variance be- 
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tween your intent and purposes, what would you have 
done— 

Mi. Carico: Objection. [136] 

Mr. Brenner: Q. —in this regard? 

Mr. Carico: It is a hypothetical question. 

The Court: Sustained. That is purely speculative. 
That is not testimony at all. 

Mr. Brenner: 1 have no further questions. 

Mr. Carico: J have no further questions, Your Hon- 
or. 

(Witness excused. ) 


Mr. Brenner: Your Honor, that closes the plain- 
tiffs’ direct case, unless I might recall the plaintiff, 
Lois W. Rosebrook, for one question. 

aie Gomre: Alliricht. 


LOIS W. ROSEBROOK, 
a plaintiff herein, recalled as a witness in her own be- 
half, being previously sworn, testified further as fol- 
lows: 
Direct Examination 

By Mr. Brenner : 

©. Mrs. Rosebrook, in the period encompassed by 
the time from May of 1953 to February of 1954, were 
you acquainted with Mr. Culligan, Mr. Conway or Mr. 
Wunderlich? A. No, I was not. 

Q. Had you ever met them? A. No. 

Q. Or ever talked business with them in any re- 
gard? ie No: 

Mr. Brenner: I have no further questions. [137] 

Mr. Carico: I have no questions. 

(Witness excused. ) 
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Mr. Brenner: That concludes the plaintiffs’ case, 
Your Honor. 

The Court: I believe you made a motion to strike— 

Mr. Carico: Yes, | did) Your Elomer: 

The Court: —the so-called memorandum dated Ap- 
ril 23, which is Exhibit what? 

Mr. Brenner: ‘DD,’ Your Honor. In evidence now. 

The Court: Defendant’s Exhibit D in evidence. The 
defendant’s theory here is that there was a joint venture 
and that the plaintiff herein was part of it. I am not 
prepared to state that the record is void entirely of 
evidence tending to support such an inference, and for 
that reason the exhibit in question has been admitted 
in evidence. I am not indicating, however, that I be- 
lieve the evidence to be sufficient to support a finding 
that she was part of any joint venture. J am merely 
pointing this out to show the theory or relevancy upon 
which the document is admitted, namely, the possible 
existence of a joint venture or possible agency for this 
lady on the part of her father. If the Court does not 
find that there was a joint venture as far as this plain- 
tiff is concerned, that evidence will, of course, be dis- 
regarded and ordered stricken from the record. 

Mr. Brenner: Your Honor, is my memorandum of 
points [138] and authorities a part of the record? 

dite Court metic, 

Mr. Brenner: Thank you, Your Honor. 

The Court: In those cases which you cited the evi- 
dence was obviously hearsay and incompetent. I am 
pointing out to you the theory on which it has been 
admitted in this particular case before us without, I 
repeat, indicating that the evidence is sufficient to sup- 
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port any such finding at all. However, if there is any 
such evidence in the record to support a finding, evi- 
dence like this at least becomes relevant to the issue. 
Mr. Carico: Do you want anything on that from 
the defendant in the final brief filed, Your Honor? 
(No audible response. ) 
Mr. Carico: At.this time I would like to call Mr. 
Frank Burrows. 


PRANK A, BURROWS, 

called as a witness for the defendant, being first duly 
sworn, testified as follows: 

The Clerk: State your name and occupation for the 
record. 

The Witness: My name is Frank A. Burrows, 
B-u-r-r-o-w-s, President of Williams & Burrows, Gen- 
eral Contractors. [139] 


Direct Examination 
Byer. Canico: 


©. Mr. Burrows, you also own an interest in Wil- 
liams & Burrows, is that correct? A. Yes. 

©. Do you also own an interest in George W. Wil- 
liams Company ? 
I think you mean G. W. Williams Company. 
G. W. Williams Company; I am sorry. 
Yes, I own stock. 
Are you an officer of that company? 
Mes: 
A director of that company? A, Yes: 
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(Testimony of Frank A. Burrows.) 

QO. What type of business was the G. W. Williams 
Company in in 1953? 

Mr. Brenner: Objection, Your Honor. Immaterial 
to this plaintiff. 

Mr. Carico: Your Honor, this question— 

The Court: I didn’t even hear the question. What 
was it? 

Mr. Carico: The type of business the G. W. Wil- 
liams Company was in in 1953. It comes in, as Your 
Honor has stated, where we have made out, I feel, more 
than a prima facie case. [140] 

The Court: I see no objection to it. 

Mr. Brenner: Your Honor, G. W. Williams Com- 
pany wasn’t even an owner of an interest in this land. 
There is no connection or foundation laid whatever. 

The Court: What was the name of the father’s 
company ? 

Mr. Carico: G. W. Williams Company. 

Mr. Brenner: But the G. W. Williams Company 
was not a tenant in common in this land. 

The Court: That was the name of the father’s busi- 
ness? 

Mr. Brenner: Yes. 

The Court: There is already some testimony in as 
to what the business was. Overruled. 

Mr. Carico: Q. You may answer the question. 

A. The business of G. W. Williams Company is 
principally in the ownership and development of invest- 
ment properties. 

Q. In 1953 was this true? 

A. Yes, it has been—that company has moved in 
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(Testimony of Frank A. Burrows.) 
that direction for the past several years and I think it 
would include 1953. 

©. Moved in that direction from the home building 
business originally ? 

A. Well, originally, prior to the war, the company 
was in a contracting, construction and home-building 
business. 

©. Let me clarify that. Let me say for five years 
prior to 1953? [141] 

A. Immediately after the war, in those years the 
company—well, that company was moving out of the 
home-building field. 

©. Mr. Burrows, did you join together with Mr. 
Wunderlich, Mr. Andrew Conway, Mr. George Wil- 
liams and other groups in corporations which they were 
representing in purchasing the stock of the San Bruno 


Land Company in 1953? A. Yes. 
Q. And you later took title to a percentage of that 
land as a tenant in common? ees 


©. Did you sell your interest in 885 acres of that 
land to Consolidated Lands Company in February of 
1954? 

A. I think that was about the time, and I think 
that was approximately the acreage. 

Mr. Carico: May I have Defendant’s Exhibit B? 

QO. Mr. Burrows, I show you Defendant’s Exhibit 
B, which purports to be a copy of a memorandum en- 
titled “Re San Bruno Lands, Incorporated,” dated 
April 23, 1953. Will you tell me if you identify your 
initials on pages 1 and 2 thereof ? 

A. Yes, those are my initials. 
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(Testimony of Frank A. Burrows. ) 

The Court: Is this Exhibit D? 

Mr. Carico: Exhibit B, Your Honor—‘B” for 
“Baker.” It is that disputed memorandum. 


I have no further questions at this time, Your Honor. 
[142] 


Cross-Examination 
By Mr. Brenner: 


QO. Mr. Burrows, do your duties as an officer and 
director of the G. W. Williams Company and Williams 
& Burrows primarily concern themselves with real es- 
tate? 

A. My duties—I will have to split it. My duties 
with regard to the Williams & Burrows are construc- 
tion operations. With respect to the Williams Com- 
pany, those duties as a director are largely in connec- 
tion with investment properties, development of the 
same. 

QO. What percentage of your time would you allo- 
cate to each activity? 

A. About 90 percent to Williams & Burrows, 10 
percent to the real estate development company. 

QO. Would that mean, then, 90 percent to construc- 
tion and 10 percent to investment real estate activities? 

A. Yes. 

©. Mr. Burrows, you were shown the Defendant’s 
Exhibit B and identified your initials thereon. JI now 
show you Defendant’s Exhibit B again. Would you 
tell us if that was the only course of action contem- 
plated by the people who initialed that memorandum? 

A. As TI recall it— 
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(Testimony of Frank A. Burrows.) 

Mr. Carico: (Interposing.) Your Honor, he may 
testify to what he may have intended and discussed, 
but not [143] what other people may have intended. 

The Court: He is asking him that. 

Mr. Brenner: Q. Was that the only course of ac- 
tion which you personally contemplated in regard to that 
memorandum when you initialed it? 

A. No, that memorandum was prepared on the eve 
of the purchase of this large piece of land. It was a 
large undertaking. As far as I was concerned, it was 
a question of analyzing what might be the prospects 
and possibilities. The option on the land provided for 
what appeared to be a very, very reasonable price. The 
land was partially in farm products and flowers, a large 
piece was occupied by the Navy, and there were strong 
discussions with the Navy at the time with respect to 
a Wherry Act housing project to be built on a piece 
of this property. From an investment standpoint, it 
looked like one of those things where you were bound 
to be able to invest your money and come out with a 
profit. 

The various possibilities of what to do with the land, 
of course, were numerous. As tenants in common each 
could partition and take his share. The Navy had not 
been paying rent under the old arrangement, but was 
faced with a new arrangement whereby it would either 
pay fair rental for the property or would condemn the 
property. 

Mr. Carico: Your Honor, if I may interject, this 
surely is not responsive to the question, “Were any 
other [144] arrangements contemplated?” I would 
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(Testimony of Frank A. Burrows.) 
like to reserve the right to impeach this witness. 

The Gourt: Go. ahead. 

Mr. Brenner: ©. Go ahead, Mr. Burrows. 

A. Another possibility was further development of 
the farm land and increase in rentals, which were at 
the time very nominal. In the path of progress and as 
a holding for I don’t care how long, it certainly looked 
like it had tremendous advantages to anyone investing 
in the piece. 

This memorandum covered one possible course of ac- 
tion, of which there were these—well, of which there 
were numerous others, two or three of which I have 
touched upon. 

©. Do you ever, in your business practice, intend 
to execute a contract by initialing it? 

A. Well, in practice many of our arrangements, 
particularly in the construction business, are even done 
verbally. By initialing a memorandum or a bid, what- 
ever the case may be, you have the means of identifica- 
tion and the means of serving memory in the event 
some time has elapsed. I have no—I would presume 
that 1f we followed the course of action as outlined 
here, that this indicated what each of the parties would 
do, if that course of action were followed. 

©. Do you know at whose suggestion this memo- 
randum, which is Exhibit B, was drawn up? 

A. Yes, I do. In trying to work out this group of 
[145] investors, Conway & Culligan had the smallest 
share. If this course were followed— 

Mr. Carico: Objection. This is not responsive to 
counsel’s question of asking who suggested it be drawn 
up. The answer is Conway & Culligan. 
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Mr. Brenner: He can answer more than two words, 
Your Honor. This is part of his answer. 

Mr. Carico: It is also outside the scope of my di- 
rect examination. All I asked him was if those were 
his initials. 

The Court: Overruled. Go ahead. 

Mr. Brenner: Q. You may answer. 

A. Conway & Culligan, in the purchase, had the 
lesser share than the other groups. If this course of 
action were adopted, they felt they could foresee that 
they would be called upon for more activity, more work, 
than if they held it purely as an investment. Then in 
that event they wanted to be able to participate equally 
with the other groups. That’s what this memorandum, 
I think, purports to set up. 

©. Did this memorandum concern you in any way, 
in your opinion? 

A. (No audible response. ) 

©. Let me rephrase it. Wid iteconcérm your per- 
centage participation in any way? 

A. Yes, my percentages are—well, in the over-all, 
the [146] Williams & Burrows group’s percentage was 
not changed by the memorandum. 

QO. Do you have a copy of this memorandum? 

A. I don’t know, but I might well have. 

Q. In the period encompassed from May of 1953 to 
February of 1954, did you know the plaintiff herein, 
Lois W. Rosebrook? 

EA LES, 

©. Have you ever talked business with her ? 

A. No. 


128 United States of America vs. 


(Testimony of Frank A. Burrows.) 

Mr. Brenner: I have no further questions, Your 
Honor. 

Redirect Examination 

By Mr. Carico: 

©. Mr. Burrows, were any other memorandums pre- 
pared as a result of your meeting? 

A. I don’t know. 

©. Was this memorandum not prepared by a Mr. 
Depaoli, an attorney? 

A. Mr. Depaoli? Not that I know of. 

Q. Do you know who did prepare it? 

A. It was probably prepared by Mr. Crane, but I 
don’t know. The purpose of preparing it— 

©. I understand. 

A. (Continuing.) This had to do with a change in 
the relationship of the parties involved. 

Mr. Carico: I move to strike that as a volunteered 
statement. [147] 

The Court: Strike it out. Go ahead, please. 

Mr. Carico: Q. You are an attorney, also, are you 
not, Mr. Burrows? 

A. Jama member of the bar, yes. 

©. You mentioned something with respect to a con- 
templated Wherry Housing deal. A Wherry Housing 
condemnation is, in fact, a sale, is it not? 


A. A Wherry? 
QO. Yes. A Wherry Housing deal. That would, in 
fact, constitute a condemnation sale? A. Yes. 


Q. So you were anticipating receiving money from 
the sale of the property and not anything generated 
as income from the property, is that not correct? 
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A. Well, there is a possibility of a Wherry Act con- 
demnation. 

©. And that would generate money by a sale rather 
than income as you normally think of rents and profits 
from the land, is that correct? 

AL Thatuis:correect 

Mr. Brenner: J have no further questions. 

(Witness excused. ) 

MireGarico: Your Honor, I call Thomas J.Culligan, 
Jr., under Rule 43(b). [148] 

The Court: What is Rule 43(b) ? 

Mr. Carico: As an adverse and hostile witness. As 
Your Honor saw from Mr. Burrows, Mr. Culligan, Mr. 
Burrows, Mr. Williams, are all involved in this trans- 
action. They either have now or have had a problem 
with the Internal Revenue Service on this same sale in 
question. J think Your Honor is well aware, from 
my one question as to the initial on this Exhibit B, 
counsel turned Mr. Burrows on, brought in things and, 
in effect, made him his own witness, and under the cir- 
cumstances, I think it would be manifestly unfair for 
the Government to be bound by their testimony. 

The Court: All right, proceed. 

THOMAS [ee OiReIE AN) ik, 
called as an adverse witness by the Government under 
Rule 43(b), being first duly sworn, testified as fol- 
lows: 

Mr. Brenner: First of all, Your Honor, may I be 
heard on this Rule 43(b) ? 

The Court: No. Go right ahead. If it comes up, 
I will rule on it. 
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The Clerk: Please state your name and occupation 
for the record. 

The Witness: My name is Thomas J. Culligan, 
Jr., executive officer of various corporations, [149] 


Direct Examination 
By Mr. Carico: 

QO. Mr. Culligan, do you presently maintain an of- 
fice in the Peninsula where you hold out yourself to 
be a builder, developer and general contractor to the gen- 
eral public? 

Mr. Brenner: Your Honor, I am going to object 
to this question as leading. I have no knowledge that 
this witness is a hostile witness. 

The Court: Neither have I. Go ahead. Sustained. 
Reframe the question. 

Mr. Carico: Q. Mr. Culligan, you are aware, are 
you not, that this case involves the sale of an interest 
in the old San Bruno Lands to Consolidated Lands Com- 
pany? 

A. Well, in the subpoena it didn’t say what I was 
coming here for. 

Q. In February of 1954 you did sell an interest in 
such lands to the Consolidated Lands Company? 

A. My interest, you mean? 

©. Your interest, yes. 

ie Ves: 

Q. Do you presently have a case pending in the 
Appellate Division of the Internal Revenue Service in- 
volving whether that sale constituted capital gain or 
ordinary income? 
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A. Not to my knowledge. It might be. I really 
don’t know. I turn these matters over to my attor- 
ney. [150] 

©. Your attorneys have not discussed any such 
pending discussion with you? 

A. No, I haven't discussed it. 

Q. Mr. Culligan, your attorney is Max Weingarten, 
is he not? ~. Gorreet: 

QO. Were you not present when Mr. Weingarten, be- 
before Mr. Lyons, the Appellate Section, involving this 
particular transaction I just asked you about, approxi- 
mately two months ago— 

A. Would you please mention the question again? 
I couldn’t follow you. 

Q. Were you and Mr. Weingarten before Mr. Lyons 
of the Appellate Section of the Internal Revenue Sec- 
tion approximately two months ago concerning the sale 
of your interest and the treatment of the gains from 
the sale of your interest in the San Bruno Lands to 
Consolidated Lands Company? 

A. No, I have never appeared with Mr. Weingarten 
in any matter. 

The Court: Can’t we proceed with the examination 
of the witness? If he proves to be unwilling or hostile 
to you, I will deal with the situation. 

Mr. Carico: All right, Your Honor. 

mnie Court: “Go ahead! 

Mr. Carico: Q. Mr. Culligan, you mentioned that 
you are an executive of various corporations. Do you 
own an interest in Conway & Culligan Development 
Company? [151] 

A. No more. 
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Q. Did you in 1953 and 1954? 

A. That was just about the year that the corpora- 
tion was dissolved. I don’t know the exact date. 

QO. And Conway & Culligan Development Company 
bought land, subdivided it and sold it prior to— 

A. (Interposing.) It was a corporation. 

Migsbrenner: Objected to, Yoursrloner, Thiseas 
immaterial and irrelevant as to this plaintiff. 

The Court: I just suggested he get along and ques- 
tion him and go ahead, and I presume he is doing so. 

Mr. Carico: It comes in the same as it has on the 
others, Your Honor. 

Mr. Brenner: Your Honor, what Conway & Culli- 
gan did has no— 

The Court: I don’t know yet. I am just listening. 
Go ahead, counsel. 

Mr. Carico: Q. Did you also at one time own an 
interest in Hillcrest Gardens, Incorporated? 

A. Hillcrest Gardens? Yes. It was a corporation 
set up for the purpose of building homes. 

Q. And selling them? 

A. And selling homes, yes. 

QO. What about Rawlston Construction Company? 

A. Rawlston was a corporation set up for the pur- 
pose of [152] constructing homes. 

©. In that connection or in connection with all of 
these previous corporations, did your activities consti- 
tute examining land before purchasing and supervising 
the development thereof ? 

Mr. Brenner: I will object, Your Honor. We are 
getting immateriality upon immateriality now. 
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The Court: He has already testified that they were 
in the business of subdividing and home building. I 
don’t know what he wants now. Go ahead. 

Mr. Carico: Q. Did your activities in connection 
with these various corporations encompass examining 
and purchase of lands and the supervision and develop- 
ment thereof ? 

A. Asan officer of the corporations, yes. 

Q. And you were, I believe, involved in the original 
purchase of the San Bruno Lands Company sometime 
in May of 1953. 

That was the original purchase? 

Nes. ees: 

Do you have a real estate license, Mr. Culligan? 
Yes, sir. 

Do you know a Mr. Andrew Conway? 

Andrew Conway? Yes, I do. 

Do you know of your own personal knowledge 
if Mr. Conway was involved in the acquisition of the 
San Bruno Lands? 

i. webelteve he was, yesw [153] 

Q. Do you know of your own personal knowledge if 
Mr. Conway sold his interest in a portion of such land 
to Consolidated ands Company in 1954? 

Mr. Brenner: Your Honor, I have to record my ob- 
jection here. I don’t see that it hurts us, but it is com- 
pletely irrelevant. 

The Court: Well, then why worry about it? Over- 
ruled. It’s in already. 

Mr. Carico: The problem, Your Honor, is that Mr. 
Conway is out of the state on vacation or we would 
have called him. 
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The Court: There’s no problem. It will be purely 
cumulative, I assume. 

Mr. Carico: Yes, it would. 

The Witness: Yes, he did. 

©. Do you know of your own personal knowledge if 
Mr. Conway owned an interest in Conway & Culligan 
Development Company in 1953? 

A. The original corporation? 

©, Yee As Yes. 

Mr. Carico: J have no further questions. 

Mr. Brenner: I have no questions whatever, Your 
Honor. 

The Court: What is the significance of this testi- 
mony? [154] 

Mr. Carico: Your Honor, this comes into one of 
the tests that is normally set up of circumstantial evi- 
dence indicating their intent. If these men either on 
their own behalf or the partnership or corporation are 
interested in development of land— 

The Court: You are establishing now that Conway 
& Culligan were in the business of acquiring lands for 
subdivision and the construction and sale of lots, is 
that right? 

Mr. Carico: Yes, and that these men were principal 
stockholders, officers and directors and were involved 
in the real estate business primarily. 

The Court: J imagine that could have been stipu- 
lated to, if you asked for it. 

Mr. Carico: Counsel has refused to stipulate. 

The Court: Do they claim that they are not engaged 
in the buying and selling of property in the ordinary 
course of business? 
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Mr. Carico: He considers it irrelevant. It is an opin- 
ion he is entitled to. We have an opposite opinion. 

die Court: Whotis “he” ? 

Mr. Carico: Mr Brenner. 

The Court: All right, that’s enough. Thank you 
very much. 

(Witness excused. ) 

Mr. Carico: Your Honor, the defense’s case is 
closed. [155] 

The Court: All right, anything further? 

Mr. Brenner: Does Your Honor desire oral closing 
arguments ? 

The Court: Yes, I would like to hear from you and 
see if you can pull this thing together. 

Mr. Carico: JI am sorry, Your Honor, I over-antici- 
pated myself. As I stated to Your Honor a few min- 
utes ago with reference to Defendant’s Exhibit G, 
which is the minutes of the special meeting of the board 
of directors— 

The Court: Yes, I understand. What do you want 
to do about it? 

Mr. Carico: I wish to offer this exhibit as sub- 
stantive evidence at this time, Your Honor, contingent 
upon Your Honor’s finding that this was a joint ven- 
ture, as the statement of one joint venturer, which, un- 
der the hearsay rule or any rule of evidence, is admis- 
sible as against any other joint venturer, both on be- 
half of the individuals who made the statement and on 
behalf of American Home Development Company, which 
itself is a member of the joint venture. 

The Court: All right, the offer to introduce it in evi- 
dence is submitted. I presume you object to it? 
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Mr. Brenner: May I record my objection? 

The Court: Your objection will be noted. 

Mr. Brenner: It is on the basis that no foundation 
has been laid yet for the establishment— [156] 

The Court: I understand, and your objection will be 
noted and it will stand submitted. 

All right, suppose we take a five-minute recess and 
then we will see what you have to offer. 


(Short recess.) [157] 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 17387 


PLE STATES OF AMERICA, 
Appellant, 
VS. 


CHARBES SE "ROSEBRO@K and) LOS ROSE- 
BROOK, 
Appellees. 


DESIGNATION OPRECORD 

The Appellant, United States of America, designates 
the following portions of the record on appeal to be 
printed: 

1. Complaint filed December 18, 1959. 

2. Answer filed February 11, 1960. 

3. Partial Stipulation of Facts filed August 23, 
1960, (a copy of which was also introduced in evidence 
by the plaintiffs) with the exception of the exhibits 
thereto which are to be excluded by stipulation and 
order of the Court. 

4. Page 37, line 10, through Page 157, line 5, in- 
clusive, of the reporter’s Transcript of Proceedings of 
Trial filed September 29, 1960. 

5. Memorandum and Opinion filed October 19, 
1960. 

6. Findings of Fact and Conclusions of Law filed 
January 3, 1961. 

7. Judgment for Plaintiffs on Findings of Court 
filed January 3, 1961. 

8. Notice of Appeal filed March 2, 1961. 


138 United States of America vs. 


9. Designation of Contents of Record on Appeal 
filed March 2, 1961. 

10. Order Extending Time to file record and docket 
appeal filed April 7, 1961. 

11. Statement of Points on Appeal filed contem- 
poraneously herewith. 

12. Stipulation re printing of exhibits filed contem- 
poraneously herewith and any Order based thereon. 

13. This Designation of Record. 


Dated: June 12, 1961. 


CAURENCE EeDAyY TON 

United States Attorney, 
RICHARD L. CARICO, 

Assistant United States Attorney, 
js; By RICHARD Ly CANICO: 


Affidavit of Service by Mail Attached. 
[Endorsed]: Filed June 12, 1961. Frank H. Schmid, 
Clerk. 
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STATEMENT OF POINTS ON APPEAL 

The Appellant, United States of America, hereby 
adopts the following as its concise statement of points 
which will be relied upon on appeal: 

1. The District Court erred in holding that the Ap- 
pellee, Lois Rosebrook, was not a dealer in real prop- 
SIGS 

2. The District Court erred in holdime that the Ap- 
pellee, Lois Rosebrook, did not hold her interest in 
884.2 acres of land located in San Bruno, California. 
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primarily for sale to customers in the ordinary course 
of a trade or business. 

3. The District Court erred in holding that the in- 
terest of the Appellee, Lois Rosebrook, in 884.2 acres 
of land located in San Bruno, California, was a capital 
asset as defined in Section 1221 of the Internal Reve- 
nue Code of 1954 (68A Stat. 321). 

4. The District Court erred in holding that the Ap- 
pellee, Lois Rosebrook, properly reported gain realized 
upon sale of her interest in 884.2 acres of land in San 
Bruno, Califonia, as capital gain. 


Dated: luneizeloo 


PAURE Neh Dery PON, 
United States Attorney, 
RICHARD 1c) Cares, 
Assistant United States Attorney, 
Attorneys for Appellant, 
/s/ By RICH ARIDSL SO ICO. 
Affidavit of Service by Mail Attached. 
[Endorsed]: Filed June 12, 1961. Frank H. Schmid, 
Clerk. 
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STIPULAIGN 
It is stipulated that all exhibits introduced at the time 
of trial of the captioned case, including those introduced 
as a part of the Partial Stipulation of Facts, may be 
considered in their original form without printing, pro- 
vided, however, that counsel for the respective parties 
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may print such portions of the exhibits as they consider 
pertinent in appendix to the briefs. 


Dated.” June IZ, 1968 


LAURENCE Eo DAYTON 
United States Attorney, 
RICHARD* L-“CARICO; 
Assistant U. S. Attorney, 
/s/ By RICHARD LeGARICO, 
EUGENE J. BRENNER, 
HARRY Wein r veiN, 
JANIN & MORGAN, 
Attorneys for Appellees. 
/s/ By EUGENE J. BRENNER, 
So ordered: 
j/s/ RIGHARD HvGERMEERS, 
Circuit Judge. 
junemlZ, 196i 


[Endorsed]: Lodged June 12, 1961. Filed June 13, 
1961. Frank H. Schmid, Clerk. 


